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ST. LOUIS, OCTOBER 14, 1887. 


CURRENT EVENTS. 





LEGISLATIVE INDEPENDENCE.—In our last 
number!’ we commented on the important 
decision recently made by the circuit court 
of the United States for California, in the 
matter of the application by the Pacific Rail- 
road Commission to that court for its judi- 
cial, or more properly, ministerial, action 
under the act of congress by which that 
commission was created. Our remarks were 
confined to the practical question then before 
‘the court, whether the circuit court, as a 
competent part of the United States judiciary, 
were so far independent of the legislative 
branch of the government, that it could 
rightfully refuse to perform extrajudicial 
duties imposed upon it by act of congress. 
We then pretermitted another question, which 
was elaborately discussed by Mr. Justice 
Field in his opinion, whether congress could 
have conferred upon the commission au- 
thority to exert directly the disciplinary 
powers which the act authorized it to call 
upon the court to exert. Upon the powers 
of congres in this respect we propose to make 
a few remarks. 

The powers of congress, it is almost un- 
necessary to say, are derived exclusively 
from the constitution of the Uniied States, 
and are, except in the matter of impeach- 
ment, purely legislative. Its direct exercise 
is the enactment of laws, but incidental to 
this power are, or should be, other powers, 
without the due exercise of which, upon 
proper occasion, legislative action might well 
be imperfect, injurious or nugatory. Among 
these powers is that of acquiring official and 
accurate information on the subject of the 
proposed legislation. Congress and all other 
legislative bodies often act upon imperfect 
and untrustworthy information, and the 
consequence is that statute books are in- 
cumbered with a mass of slipshod, or in- 
jurious legislation, much of it the product of 
intrigue and corruption. 

We are, therefore, of opinion that the 

125 Cent. L. J. 313. 
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power to acquire full and perfect information 
on all subjects of proposed legislative action, 
is an essential and inaispensable incident to 
the due exercise of legislative power, and 
that in this matter congress is fully entitled 
to that which courts of justice always insist 
upon when attainable, to-wit, the best evi- 
dence. Members of congress, being ‘‘fresh 
from the people,’’ may be presumed to know 
the popular will upon most subjects, but 
there are many questions which may require 
legislative action, of which members of con- 
gress are necessarily ignorant. Although 
well informed they are not omniscient. For 
example, this very question of the manage- 
ment of the Central Pacific Railroad is a 
subject measurably alien to the thoughts of 
average members of congress from the Atlantic 
seaboard States, and itis no disparagement 
to those gentleman to say that they could not 
act intelligently on the subject without fur- 
ther information as to the facts. Congress 
habitually recognizes its need of such infor- 
mation by calls upon the executive for it, 
and by the appointment of committees of in- 
vestigation ‘‘with power to send for persons 
and papers.’’ But then the question arises, 
what is the use of sending for persons who, 
when they appear and are asked to testify, 
stand mute, or for papers that are not forth- 
coming, if the committee has no power to 
compel the dumb to speak, or the papers to 
be produced? An investigation conducted 
upon this basis is either child’s play and 
futile, or one-sided and misleading. 

And just here arises a practical question 
which might often prove embarrassing. Mr. 
Justice Fieid seems to concede that, if the in- 
vestigation relates to public affairs, there is 
no limitation upon the power of congress to 
investigate, nor, presumably, to use all the 
means necessary to perfect such an investi- 
gation. But if the investigation involves the 
private affairs: of the witness, he has a per- 
fect right to refuse to answer, and, accord- 
ing to Mr. Justice Field, congress cannot 
compel an answer, howsoever slight may be 
his personal interest, nor howsoever great 
the interest of the public involved in the 
matter. And in this view Mr. Justice Field 
is sustained by the Supreme Court of the 
United States,” in a case in which a witness, 
who refused to testify before an investigating 
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committee, was committed to prison and re- 
covered $30,000 damages from the sergeant- 
at-arms, because the question propounded to 
him related to his private affairs, and be- 
‘cause the papers he was required to produce 
were his private papers. 

Of course, there is no gainsaying the Su- 
preme Court of the United States, but there 
are several points in this matter on which we 
would be glad to be enlightened. Who is to 
decide whether the matter in question is a 
private affair or one affecting public inter- 
ests? Shall the committee act, not at its peril, 
but at the peril of its ministerial officer? Or 
can the witness mefely say, ‘‘that is my pri- 
vate affair,’’ and the committee thereupon 
beg pardon and change the subject? The 
private affairs of individuals are so often 
and so closely connected with public inter- 
ests, which very much need investigation, that 
the exercise of the privilege in question 
would in most cases defeat the inquiry. And 
what becomes of the independence of the 
legislative branch of the government? Shall 
congress cease to investigate frauds because 
the supreme court will not accord to its 
committees the right freely exercised by 
every court of the first instance in the land, 
i. e., of requiring true answers to questions 
that are deemed pertinent by the presiding 
officer ? 

Mr. Justice Field magnifies unduly the im- 
pertinence of the Kilbourn case when he 
says: ‘*This case will stand for all time as a 
bulwark against the invasion of the right of 
the citizen to protection in his private affairs 
against the unlimited scrutiny of investiga- 
tion by a congressional committee.’’ And yet 
this bulwark may be overstepped and every 
legitimate object of investigation attained by 
a bill of discovery filed in any court of com- 
petent jurisdiction. 








NOTES OF RECENT DECISIONS. 





DiscRIMInATION—AT Common Law—Com- 
mon Carriers.—At its April term the United 
States circuit court for Alabama in a case ! 
then before it demonstrated that, so far as 
discrimination is concerned, the interstate 
commerce act is no new departure, that at 


1 Samuels v. Louisville, etc. Co., 31 Fed. Rep. 57. 





common law discrimination in favor of one 
shipper or against another by a common car- 
rier is prohibited, and lays down the law on 
that subject with a precision and accuracy 
worthy of high commendation. The case 
was clear and simple. A railroad company 
carried goods shipped by one line of steam- 
boats, charging fifty cents per hundred 
weight less than it charged for carrying like 
goods shipped by another steamboat com- 
pany. The latter company sued for dam- 
ages, and upon demurrer the court held that 
it was entitled to recover. 

The court says that the idea which lies at 
the very base of the law of common carriers 
is that they are public servants and must 
serve all alike.” 

The court says further, that the fact that 
the higher price charged was not unreasonable 
is no excuse that somebody else was charged 
less for the same service, makes the charge 
unlawful, the rule thet a man can do what he 
pleases with his own does not apply to com- 
mon carriers, who cannot, as can a private 
person, perform the same service for one 
man for a fair price, for another for half 
price, for a third for rothing at all. The 
court rejects, we think very properly, the 
authority of such cases * as hold that the ob- 
ligation of a carrier is to serve at a fair price, 
not at an equal price, and supports its view 
that the common carrier by rail owes it as a 
duty to the public to carry for all alike by 
the authority of the Supreme Court of the 
United States,‘ upon which it concludes that, 
irrespective of the new interstate commerce 
act, and by the principles of the common law 
a shipper need not, to establish unlawful dis- 
crimination, complain and prove that he is 
charged too much, but that he is charged 
more than others are for like services ren- 
dered under precisely like conditions. 


2 Southern Express Co. v. Memphis, ete. Co., 8 Fed. 
Rep. 802; Hays v. Pennsylvania, etc. Co.,12 Fed. Rep. 
all. 

3 Johnson v. Pensacola, etc. Co., 16 Fla. 623. 

4 Munn v. Illinois, 94 U. S. 113; Atchison, ete. Co. v. 
Denver, ete. Co., 110 U. 8. 684. 
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SCHOOL TEACHER RIGHTS AND 
LIABILITIES IN RELATION TO HIS 
PUPIL. 








1. Relation of Teacher and Pupil. 
2. Power to Inflict Corporal Punishment. ° 
(a.) How Exercised. 
(b.) What Teacher Should take into Considera- 
tion. 
(c.) When being Illegal as being Excessive. 
(d.) What will Constitute Excessive Punish- 
ment. 
(e.) Not Affected Because the Pupil is of Age. 
(f.) Can Punish even if Forbidden by the Par- 
ent. 
5. Jurisdiction. 
(a.) Extent of as to Time and Place. 
(b.) Teacher cannot Punish Child for Refusing 
to Study, When Excused by the Parent. 
- Power of Expulsion. 
. Liability for Failure to Instruct. 
6. What are Reasonable Rules. 


oe 


The number of decisions upon the rights 
and liabilities of a teacher in relation to his 
pupil are not as numerous as the great num- 
ber of persons interested and affected would 
warrant one in believing. 

For almost every one in the civilized world 
has at one time in his life been either a 
teacher or a pupil. 

These controversies, relating as they do to 
the control, management and correction of 
pupils are apt to have their origin in wounded 
parental feeling and are frequently prose- 
cuted with much bitterness. ‘‘It is a cause of 
congratulation’’ says Judge Lyon, ‘‘that so 
few of these controversies appear in the 
courts.’’ ! 

1. The earlier authorities as well as some 
of the modern ones seem to place the author- 
ity of the teacher over the pupil while it ex- 
ists upon the same footing as that of a parent 
over his child.? But this seems to be too 
broad, and even as far back as Blackstone we 
are taught ‘‘that the teacher has such por- 
tion of the power of the parent committed to 
his charge, viz: that of restraint and correc- 
tion, as may be necessary to answer the pur- 
poses for which he was employed.’ 

Chitty adds in a note ‘‘This power must be 
temperately exercised and no school master 
should feel himself at liberty to administer 
chastisement co-extensively with a parent, 


1 State v. Burton, 8. C. Wis., 1879. 

2 Brac. Abtr. tit. assault and battery, c; 1 Bish. 
Crim, Law, § 771. 

31 Black. Com, 453. 





howsoever the infant might have appeared to 
have deserved it.’’ 

In Lander v. Seaver,’ the court says: ‘‘The 
parent, unquestionably, is answerable only 
for malice or wicked motives, or an evil 
heart in punishing his child. This great and, 
to some extent, irresponsible power of con- 
trol and correction, is invested in the parent 
by nature and necessity. It springs from 
the relation of parent and child. It is felt 
rather as a duty than as a power. This 
parental power is little liable to be abused, 
for it is continually restrained by natural af- 
fection, the tenderness which the parent feels 
for his offspring, an affection ever on the 
alert, and acting rather by instinct than by 
reasoning. ‘The school master has no such 
natural restraint. Hence he may not be 
trusted with all a parent’s authority, for he 
does not act from the instinct of parental af- 
fection. He should be guided and restrained 
by judgment and wise discretion, and hence 
is responsible for their reasonable exercise.”’ 

In Morrow v. Wood, it was claimed that 
the teacher had the right to prescribe the 
studies which the pupil should pursue, even 
as against the express directions of the par- 
ent. This was however denied by the court 
in the following language. ‘‘We do not 
think she had such right or authority, and we 
can see no necessity for clothing the teacher 
with such rights and arbitrary power. We 
do not really understand that there is any 
recognized principle of law, nor do we think 
there is any rule of morals or social usage 
which gives to the teacher an absolute right 
to prescribe and dictate what studies a child 
shall pursue, regardless of the wishes of the 
parent, and, as incident to this, gives the 
right to enforce obedience even as against 
the orders of the parent. From what source 
does the teacher derive this authority’ From 
what maxim or rule of law of the land?’ Or- 
dinarily it will be conceded the law gives the 
parent the exclusive right to govern and con- 
trol the conduct of his minor children, and he 
has the right to enforce obedience to his com- 
mands by moderate and reasonable chastise- 
ment. And, furthermore, it is one of the 
earliest and most sacred duties taught a child 
to honor and obey its parents. * * * Now, 
we can see no reason whatever for denying 


432 Vt. lid. 
58. C. Iowa, 1874; 18 Am. L. Reg. 692. 
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to the father the right to direct what studies 
included in the prescribed course his child 
shall take.’’ 

2. Power to Inflict Corporal Punishment.— 
The authorities all concede the power of the 
teacher, under proper circumstances, to in- 
flict a reasonable corporal punishment. 

(a.) In the case of Quinn v. Nolan,® Judge 
Harmon, in his charge to the jury makes use 
of the following language: ‘‘From the time 
of Solomon to the present parents have had 
the right, in a proper manner and to a proper 
degree, of inflicting corporal punishment on 
their children, and when a parent sends the 
child to a public school the teacher has the 
same right while the child is under his or her 
charge. 

It is not disputed that by the express rules 
of the school in question, to which rules the 
father assented when he sent his child there, 
corporal punishment was permitted in proper 
cases and in proper manner. The question, 
therefore, in this case is, not whether the de- 
fendant inflicted corporal punishment on the 
child, for that is admitted ; but whether con- 
sidering the offense of the child, if any, his 
age, condition and all the circumstances the 
defendant inflicted extreme and unnecessary 
punishment; because while the teacher has a 
right to punish, it is the right to punish only 
in a proper manner and to a proper degree. 
If the teacher goes beyond that, the act be- 
comes unlawful and she is responsible for the 
consequence. 

In determining: this question the jury 
should consider the offense, the size and ap- 
parent condition of the child, the character 
of the instrument of punishment used, and 
the testimony as to the manner in which, and 
the extent to which, the punishment was in- 
flicted.’’ 

The State v. Pendergrass,’ is an early and 
leading case upon this subject, and is very 
plain and full as to the extent of this power. 
Here it is said: ‘‘The welfare of the child is 
the main purpose for which pain is permitted 
to be inflicted. Any punishment, therefore, 
which may seriously endanger life, limbs, or 
health, or shall disfigure the child, or cause 
any permanent injury, may be pronounced in 
itself immoderate, as not only being un- 
necessary for, but inconsistent with, the pur- 


64 Cin. L. Bul. 81. 
72 Dev. and Bat. 365. 





pose for which it is anthorized. But any 
correction, however severe, which produces 
temporary pain only, and no permanent ill, 
cannot be so pronounced, since it may have 
been necessary for the reformation of the 
child and does not injuriously affect his fut- 
ure welfare. * * * * When the cor- 
rection administered is not in itself immoder- 
ate, and not therefore beyond the authority 
of the teacher, its legality or illegality must 
depend entirely on the quo animo with which 
it was administered. Within the sphere of his 
authority the master is the judge when cor- 
rection is required, and of the degree of cor- 
rection necessary ; and like all others imparted 
with a discretion, he cannot be made penally 
responsible for error of judgment, but only 
for wickedness of purp9ose.’’ 

In inflicting such punishment the teacher 
must exercise sound discretion and judg- 
ment, and must adopt it not only to the 
offense, but the offender. Horace Mann, a 
high authority in the matter of schools, says 
of corporal punishment: ‘‘It should be re- 
served for the baser faults. It is a coarse 
remedy, and should be employed upon the 
coarse sins of our animal nature, and when 
employed at all it should be administered in 
strong doses.’’ Of course, the teacher in in- 
flicting such must not exceed the bounds of 
moderation. No precise rule can be laid 
down as to what shall be considered exces- 
sive or unreasonable punishment. Each case 
must depend upon its own circumstances.® 

The teacher must exercise reasonable 
judgment and discretion and be governed as 
to the mode and severity of the punishment 
by the nature of the offense, and the age, 
size and apparent powers of endurance of 
the pupil.® 

(>) And he should also take into consid- 
eration the mental and moral qualities of the 
pupil, and, as indicative of these, his general 
behavior in school and his attitude toward 
his teacher become proper subjects of con- 
sideration. And in making the chastise- 
ment the teacher may take into consideration, 
not merely the immediate offense which had 
called for the punishment, but the past 
offenses that aggravated the present one and 
showed the pupil to have been habitually re- 
fractory and disobedient. Nor is it neces- 


8 Reeve’s on Dom. Rel. 288, 534, 
* Com. v. Randall, 4 Gray, 36. 
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sary that the teacher should, at the time of 
inflicting the punishment, remind the pupil of 
his past and accumulating offenses. The 
pupil knew them well enough, without hav- 
ing them brought freshly to his notice.'° 

(c) The chastisement must not exceed the 
limits of moderate correction, and though 
courts are bound, with a view to the mainte- 
nance of necessary order and decorum in 
schools, to look with reasonable indulgence 
upon the exercise of this right, yet, whenever 
the correction shall appear to have been 
clearly excessive and cruel, it must be ad- 
judged illegal.“ And the master is not re- 
lieved from liability in damages for the pun- 
ishment of a scholar which is clearly exces- 
sive and unnecessary by the fact that he 
acted in good faith and without malice, hon- 
estly thinking that the punishment was neces- 
sary, both for the discipline of the school 
and the welfare of the scholar.” 

(d) And whether under the facts the pun- 
ishment was excessive, must be left to the 
jury to decide.” But in the State v. Mizner, 
it was said, that ‘‘any punishment with a rod 
which leaves marks or welts on the person of 
the pupil for two months afterwards, or much 
less time, is immoderate and excessive, and 
the court would have been justified in so in- 
structing the jury.’’ The pupil must also 
understand and know, or have the means of 
knowing, for what offense he is being pun- 
ished.” 

In criminal actions, if there is a reason- 
able doubt whether the punishment was ex- 
cessive, the teacher should have the benefit 
of the doubt.'® 

In an English case, where, on the boy’s 
return to school, his master wrote to the 
boy’s parent, proposing to beat him severely, 
in order to subdue his alleged obstinacy, and 
on receiving the father’s permission, beat the 
boy for two hours and a half, secretly in the 
night and with a thick stick until he died, it 
was held that he was guilty of manslaughter 
and not murder, no malice being proven.” 


10 Sheehan v. Sturges, 22 Rep. 455; s. c., 16 Cin. L. 
Bul. 33; S. C. Conn. 1886. 

11 Hathaway vy. Rice, 19 Vt. 102. 

12 Lander v. Seaver, 32 Vt. 114. 

138 Com. v. Randall, 4 Gray, 36. 

14 50 Towa, 145. 

15 Td. 

16 Lander y. Seaver, 32 Vt. 114; Whar. Crim. Law, 
1259. 

17 R. v. Hopley, 2 F. & F. 202. 





And in the absence of all proof the law 
presumes that the teacher punishes his pupil 
for a reasonable cause and in a reasonable 
manner. 

But this presumption, like all other legal 
presumptions, may be rebutted by proof." 
And the teacher has the right to show that 
the chastisement was reasonable, and for 
misconduct in school." 

(e) And the teacher’s right to chastise his 
pupils is not affected by the fact that the 
pupil, voluntarily in the school, is of lawful 
age and, therefore, not entitled to attend 
school.” 

Upon this question the Supreme Court of 
Maine makes use of the following language :*! 
‘‘But it is insisted that if such is the au- 
thority over one who is in the legal contem- 
plation a scholar, the same cannot apply to 
the case of one who has no right to attend 
the school as a pupil. It is not necessary to 
settle the question whether one living in the 
district and not being between the age of 
four and twenty-one years can, with pro- 
priety, require the instruction of town schools. 
If such does present himself as a pupil, is 
received and instructed by the master, he 
cannot claim the privilege and receive it, and 
at the same time be subject to none of the 
duties incident to a scholar. If disobedient, 
he is not exempt from the liability to pun- 
ishmeut, so long as he is treated as having the 
character which he assumes. He cannot 
plead his own voluntary act, and insist that 
it is illegal, as an excuse for creating dis- 
turbances, and escape consequences which 
would attach to him either as a refractory, 
incorrigible scholar, or as one who persists in 
interrupting the ordinary business of the 
school.’’ 

(7) And the teacher has the right to pun- 
ish the pupil within the bound of law, even 
though he has instruction from the father 
that the child’ must not be whipped.” He is 
the absolute judge of the kind of punish- 
ment to be inflicted, with the limitation that 
it shall be reasonable and usual, and not de- 
structive of the relation, or subversive of the 


18 State v. Mizner, 50 Lowa, 145; s. c., 32 Am. Rep. 
128; Hathaway v. Rice, 19 Vt. 102. 

19 State v. Mizner, 45 Lowa, 248; s. C., 24 Am, Rep. 
769. 

2% Td. 

21 Stewart v. Fassett, 27 Me. 266, 287. 

22 State v. Manx. Straus, 3 Tenn. Law Rep. 19. 
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contract under which the relation exists.” 
It may be by whipping, or he may impose 
any reasonable restraint upon the person of 
the pupil which will prevent disorder in his 
school.* 

But it was held that where a person took a 
pupil into his house, agreeing to instruct and 
protect him and provide for his physical 
wants, he was not entitled to turn him out 
into the street, withdraw his care, and deny 
him shelter and the comfort of his home, un- 
der the name or form of punishment. Such 
smode of punishment is neither reasonable or 
usual.* 

3. Jurisdiction.—It is conceded that the 
right to punish extends to school hours, and 
that there seems to be no reasonable doubt 
that the supervision and control of the mas- 
ter over the pupil extends from the time he 
leaves home to attend school till he returns 
home from school. 

In the recent case of Balding v. State,* the 
court of appeals in Texas held that a public 
school teacher may require the peparation of 
lessons at the home of the scholar: ‘‘Teachers 
have the same right, the same as parents, to 
prescribe reasonable rules for the government 
of children under their charge, and to enforce 
by moderate restraint and _ correction, 
obedience to such rules. This authority of a 
teacher over his pupils is not, in our opinion, 
‘necessarily limited to the time when the 
pupils are at the school-room, or under the 
actual control of the teacher. Such authority 
extends, we think, to the prescribing and en- 
forcement of reasonable rules and require- 
ments, even while the pupils are at their 
homes.”’ 

(a) In the case of Lander v. Seaver,” it 
was held that, although a school master has 
in general no right to punish a pupil for mis- 
conduct committed after the dismissal of the 
school for the day and the return of the pupil 
to his home, yet he may, on the return of 
the pupil to school, punish him for any mis- 
behavior, though committed out of school, 
which has a direct and immediate tendency 
to injure the school or subvert the master’s 
authority. 


23 Star v. Litchfield, 40 Barb. 511. 

% Fitzgerald v. Northcote, 4 F. & F. 656; Cooley on 
Torts, 171. 

2% Stare v. Litchfield, 40 Barb. 541. 

* 24 Reporter, 314; 8 Cin. Law Bul. 217. 

26 32 Vt. 114. 





In the recent case of Derkins v. Goss,” 
decided that the teacher has the right to 
make a rule, and to enforce it by whipping, 
prohibiting the boys from swearing, quarrel- 
ing or fighting on their way home from 
school and before the parental authority over 
them has been resumed. 

(>) But it has been held that the teacher 
had no right to compel the pupil to study 
certain branches when the pupil was excused 
therefrom by his parent, and that if the 
teacher attempted to force the pupil so to do 
and the pupil refused and the teacher in- 
flicted corporal punishment upon such pupil 
for such refusal, that the teacher would be 
guilty of assault and battery.” 

And it was said that until compulsory edu- 
cation was established that the court was un- 
willing to establish the rule that a teacher 
may punish a pupil for not doing something 
the parent has requested the pupil to be ex- 
cused from doing.” 

The fact that the school was a public one, 
in which the studies were prescribed by stat- 
ute, did not vary the general rule as to the 
right of the parent to direct the omission of 
a part of the prescribed studies.” 

4. Power of Expulsion.—The teacher has 
not, it seems, a discretionary power of ex- 
pulsion, but only for reasonable cause.*! 
The power of expulsion is usually placed in 
the hands of the school directors or other 
committee in charge of the school. And the 
teacher generally has power only to suspend 
the pupil until the matter can be brought to 
the attention of such superior body. This is 
regulated by statute in some of the States. 
For a wrongful expulsion the teacher would 
be liable in damages, not only to the child, 
but in Roe v. Deming, it was held that the 
father of a child, entitled to the benefits of 
the public school of the subdistrict of his 
residence, may maintain an action against 
the teacher of the school and the local di- 
rectors of the subdistrict for damages for 
wrongfully expelling the child from school.” 

This question was very thoroughly dis- 
cussed in State v. Burton,* in which it was 

27 20 Cent. L. J., 418; S. C. Mo. 1885. 

2% Morrow v. Wood, 13 Am. Law Reg. (N. 8.) 693. 

29 State v. Mizner, 50 Iowa, 145; 32 Am. Rep. 128. 

30 Td. 

31 Fitzgerald v. Northcote, 4 F. & F. 685. 

82 Rev. Stat. Ohio, 4014. 

33 Ohio St., 666. 

18 Am. Law Reg. 233; 8. C. Wis., 1879. 














=e 











 XUM 








Vout. 25. 


THE CENTRAL LAW JOURNAL. 343 








said that ‘‘the teacher is responsible for the 
discipline of his school, and for the progress, 
conduct and deportment of his pupils. It is 
his imperative duty to maintain good order 
and require of his pupils a faithful perform- 
ance of their duties. If he fails to do so he 
is unfit for his position. To enable him to 
discharge these duties effectually he must 
necessarily have the power to enforce prompt 
obedience to his commands. For this reason 
the law gives him the power, in proper cases, 
to inflict corporal punishment upon re- 
fractory pupils. But there are cases of mis- 
conduct for which such punishment is an in- 
adequate remedy. If the offender is incorri- 
gible, suspension or expulsion is the only ad- 
equate remedy. In general, no doubt, the 
teacher should report a case of that kind to 
the proper board for its action in the first in- 
stance, if no delay will necessarily result 
from that course prejudicial to the best in- 
terests of the school. But the conduct of a 
recusant pupil may be such that his presence 
for a day or an hour may be disastrous to 
the discipline of the school and even to the 
morals of the other pupils. In such a case it 
seems absolutely essential to the welfare of 
the school that the teacher should have the 
power to suspend the offender at once from 
the privilege of the school; and he must 
necessarily decide for himself whether the 
case requires that remedy. If he suspend 
the pupil, he should promptly report his ac- 
tion to the board. It will be seldom that the 
teacher in charge of the school will be com- 
pelled to exercise this power, because usu- 
ally he can readily communicate with the dis- 
trict board, and obtain the direction and or- 
der of the board in the matter. But where 
the government of a public school is vested 
in a board of education with a more numer- 
ous membership than district boards, and 
which hold stated meetings for the transac- 
tion of business, the facilities for speedy 
communication with the board may be greatly 
decreased, and more time must usually 
elapse before the board can act upon the 
complaint of the teacher. In those schools 
the occasion which requires the action of the 
teacher in the first instance will occur more 
frequently than in the district schools. We 
conclude, therefore, that the teacher has, in 
a proper case, the inherent power to suspend 
a pupil from the privileges of the school, un- 





less he has been deprived of the’ power by 
the affirmative action of the board.’’ 

5. Liability for Failure to Instruct.— 
Whether an action will lie against a teacher 
for a failure to instruct the pupil that law- 
fully comes to him for instruction, or whether 
the remedy is confined to an appeal to the 
governing board, Judge Cooley says,” in his 
work on Torts, is left in doubt by the au- 
thorities though he expresses the opinion that 
such refusal is actionable. And in Spear v. 
Cummings,” it was held that the teacher of 
a town school was not liable to an action by 
the parent for refusing to instruct his chil- 
dren. If an action can be maintained in 
such case it should be in the name of the 
child and for his benefit.” 

6. What are Reasonable Rules.—A rule 
providing that pupils may be suspended from 
school in case they shall be absent or tardy, 
except for sickness or other unavoidable 
cause, a certain number of times, is a reason- 
able and proper rule for the government of 
the school.** Also to exclude a child whom 
it is deemed is of a licentious character and 
immoral, although such character is not man- 
ifested by any acts of licentiousness or im- 
morality within the school.” Likewise, for 
acts of neglect, carelessness of posture in his 
seat and recitation, tricks of playfulness and 
inattention to study, and the regulations of 
the school in minor matters.” 

A requirement by the teacher of a district 
that the pupils in grammar schools shall 
write English compositions, is a reasonable 
one, and if such pupil, in the absence of a 
request from his parent, refuse to comply 
with such rule he may be expelled from the 
school on that account.*! 

But a rule that required that no pupil 
should attend a social party is not reasonable, 
and an expulsion for such violation of such 
a rule would be illegal.” 

A regulation that each scholar, when re- 
turning to school after recess, shall bring 
into the school-room a stick of wood for the 


3 Page 288. 
86 23 Pick. 224. 


8 Burdick v. Babcock, 31 Iowa, 562. 

39 Sherman vy. The Inhabitants of Charleston, 8 Cush. 
160. 

# Hodgkin v. Rockport, 105 Mass. 475. 

4. Guernsey Vv. Pitkin, 32 Vt. 224. 

4 Dritt v. Snodgrass, 66 Mo. 286. 
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fire, is not needful for the government of the 
school, and a scholar cannot be suspended 
for a refusal to comply with such rule. 

The policy of the law seems to be, as it 
should be, that the teacher is to be as little 
hampered in his school management as possi- 
ble by outside persons. And it has always 
occurred to me that unless there has been a 
flagrant violation of law and a mean ma- 
licious spirit manifested by the teacher, par- 
ents and cthers ought not to interfere. 

Wo. M. Rocket. 


43 State v. Board of Education, 24 Am. Law Reg. 
601; S. C. Wis. 1885. 





USE AND OCCUPATION—RIGHT TO MAINTAIN 
ACTION FOR—TRESPASSER — PRESUMPTION 
—INSTRUCTION. 


DIXON V. AHERN. 


Supreme Court of Nevada, June 23, 1887. 


1. Use and Occupation.—The action of use and oc- 
cupation will not lie, unless it is shown that the rela- 
tion of landlord and tenant existed between the par- 
ties during the occupation. 


2. Same—Trespasser.—Hence, a mere trespasser is 
not liable to such an action. 


8. Same —Burden of Proof.—Where it is sought to 
hold a trespasser, the burden of proof is upon the 
land owner to show that such person, after entering 
upon the premises as a trespasser, became a tenant. 


4. Acknowledgment of. Tenancy — Instruction. —In 
such action it is error to refuse an instruction, re- 
quested by defendant, to the effect that the plaintiff 
could not recover, unless the jury found that defend- 
ant had acknowledged the relationship of landlord 
and tenant between himself and plaintiff. 


LEONARD, C. J., delivered the opinion of the 
court: 

Action for use and occupation of a tract of land. 
It is alleged in the complaint that on or about 
September 10, 1880, plaintiff was the owner and 
in the possession of said tract, at which time, with 
plaintiff’s permission, defendant entered into the 
use and occupation thereof, for the purpose of 
piling and storing cord-wood, and so continued 
in such use and occupation for said purpose until 
October 18, 1885; that said use and occupation are 
reasonably worth a certain sum stated, which sum 
was demanded prior to the commencement of the, 

‘ action, no part of which has been paid. Defend- 
ant denied plaintiff's ownership or possession, or 
that he entered with plaintiff’s permission, or that 
he used or occupied said tract at any time with 
plaintiff’s permission, or that said use and occu- 
pation were worth the sum stated, or any sum, or 





that said sum, or any sum, was due from defend- 
ant to plaintiff. Plaintiff recovered judgment for 
the amount claimed, besides costs. Defendant 
appeals from the judgment, and specifies as error 
the court’s refusal to give the following instruc- 
tion to the jury: ‘*The court also charges you that, 
if you believe from the evidence in this case that 
the defendant, some time in the spring and sum- 
mer of 1880, entered into or upon the tract of 
ground mentioned in the complaint, being the 
ground upon which his wood was corded, against 
the will and consent of plaintiff, and without the 
knowledge or permission of plaintiff, and with- 
out any previous understanding had with plaint- 
iff in relation to such entry, and that said defend- 
ant continued to so hold the possession, and so 
continued to use and occupy the same against the 
consent of plaintiff, and that defendant, during 
such time, denied the plaintiff’s right thereto, and 
never at any time promised or agreed to pay 
plaintiff for the use and occupation of said prem- 
ises, but at all times refused to admit the right of 
plaintiff to recover from defendant for such use 
and occupation—then I charge you that plaintiff 
cannot recover in this action, and your verdict 
should be for the defendant.”’ 

In order to recover in this action, plaintiff was 
obliged to allege and prove that the relation of 
landlord and tenant subsisted between him and 
defendant. That relation may be created either 
by an express or implied contract. Knicker- 
bocker Co. v. Hall, 3 Nev. 198; Carson River 
Lum». Co. v. Bassett, 2 Nev. 249; Railroad Co. v. 
Harlow, 37 Mich. 554; Lloyd v. Hough, 1 How. 
154; Watson v. Brainard, 33 Vt. 90; Tay]. Landl. 
& Ten. § 19. 

‘““Every contract, whether express or implied, 
includes a concurrence of intention between the 
two parties, one of whom promises something to 
the other, who, on his part, accepts such prom- 
ise.”” 1 Wait, Act. & Def. 70-72. 

“The mere occupation of premises does not, of 
itself, necessarily imply that the relation of land- 
lord and tenant exists.’”’ Wood, Land]. & Ten. § 
3; Tayl. Landl. & Ten. § 25; Eastman v. Howard, 
30 Me. 60; Ward v. Warner, 8 Mich. 521; Execu- 
tors of Smith v. Houston, 16 Ala. 115. 

‘“*A tenant is one who occupies lands or premi- 
ses of another, in subordination to that other’s 
title and with his assent, express or implied. 
But, in order to create the relation, the two ele- 
ments must concur. The fact that one is in pos- 
session of the lands of another does not, of itself, 
establish a tenancy, because, if he is in possession 
under claim of title in himself, or under title of 
another, or even in recognition of the owner’s 
title, but without his assent, he is a mere tres- 
passer, and cannot be compelled to yield rent for 
his occupancy, nor is he estopped from attacking 
the owner’s title. In such case, all the elements 
requisite to create the relation of landlord on the 
one, hand, or of tenant on the other, are lacking, 
to-wit, assent on the one hand, and subordina- 
tion to the title upon the other. If the owner 
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gives his assent to the occupancy of one who has 
entered upon his lands adversely, a tenancy is 
not thereby created. In order to have tbat effect, 
the person in possession must accept such permis- 
sion, and consent to hold under him, and in sub- 
ordination to his title. Where a person goes into 
the possession wrongfully, it is undoubtedly com- 
petent for the parties, by a contract subsequently 
made, to change the relation from that of a tres- 
passer to that of a tenant. But in such a case the 
contract must be explicit, and embrace all the 
elements previously referred to; and if it is in- 
tended to have the tenancy commence from the 
date of the original entry, so as to change the 
owner’s remedy for the period of wrongful oc- 
cupancy from trespass to an action for rent, the 
contract should explicitly embrace the whole 
period of occupancy, or neither the character of 
the prior occupancy nor the remedy will be 
changed. Patterson, J., inan English case, said: 
‘Use and occupation may arise from the waiver of 
a tort, or from simply letting into possession.’ 
But is it apprehended that an action for use and 
occupation could not be maintained for a tortious 
entry and occupancy, because the owner of the 
premises cannot, by electing to do so, compel a 
person, who entered into the possession of prem- 
ises against the owner’s right, to occupy towards 
him the relation of tenant, unless such person 
elects to assume that relation; that is, the owner 
cannot, at his option. elect to treat such person 
as a wrong-doer or tenant; but, in order to enable 
him to treat him as a tenant, and proceed against 
him for rent, the relation between them must be 
such as to raise the presumption of a contract, or 
the remedy is by an action ex delicto. * * * In 
order to create the relation of landlord and ten- 
ant, no particular words are necessary; but the 
intention of one party to dispossess himself of the 
premises, and of the other to enter and occupy 
them as the former himself had aright to do, 
must, in some way, appear, and, in all cases 
where the facts are disputed, the question as to 
whether a tenancy exists is for the jury.’’ Wood, 
Landl. & Ten. § 1; Young v. Coleman, 48 Mo. 179. 

‘‘When a person occupies the land of another, 
not as tenant, but adversely, or where the circum- 
stances under which he enters show that he does 
not recognize the owner as his landlord, this ac- 
tion will not lie.’’ Butler v. Cowles, 4 Ohio, 213; 
Waller v. Morgan, 18 B. Mon. 142; Lankford v. 
Green, 52 Ala. 104. 

‘Where, however, possession is taken by one, 
with the permission or assent of the owner, from 
such possession the relation of landlord and ten- 
ant is implied, as well as a promise to pay rent.” 
Wood, Landl. & Ten. § 3; Tayl. Landl. & Ten. § 
19; Watson v. Brainard, supra. 

In commenting upon an instruction given in 
Ackerman v. Lyman, 20 Wis. 456, the court said: 
‘‘But the instruction is to the effect that, if he en- 
tered as a trespasser, without claim of title, and 
remained in possession with the assent of Hold- 
ridge, the law will imply a promise to pay rent. 





If this be so, then all that is necessary to convert 
a trespasser into a tenant is for the owner of the 
premises to say to him, ‘I assent to your posses- 
sion,’ and a Lrespasser becomes a tenant without 
his own consent, or even against his will. A tort 
cannot thus be converted into a contract. * * * 
It (the agreement) may be implied from the de- 
fendant’s entering into possession by the permis- 
sion of plaintiff, or from acts showing the assent 
of the defendant, after a tortious entry, to hold 
under the permission of the plaintiff. Henwood 
v. Cheeseman, 3 Serg. & R. 500; Ryan v. Marsh, 
2 Nott & McC. 156; Stockett v. Watkins, 2 Gill & 
J. 326; Wiggin v. Wiggin, 6 N. H.298. * * * 
In this case the plaintiff alleges in his complaint 
that Holdridge permitted the defendant to have, 
hold, and occupy the premises, and, ‘that the de- 
fendant, according to that permission, held and 
occupied,’ etc. The defendant, in his answer, 
denies the permission of Holdridge, and denies 
that he, according to the permission, held, oc- 
cupied and enjoyed the premises. It appears to 
us the instruction ignored the material part of 
the issue, to-wit: that formed by the denial of the 
defendant that he held possession according to 
the permission of the plaintiff, and was therefore 
erroneous. A trespasser cannot be converted inio 
a tenant without his consent.’’ And see Ward v. 
Warner, supra; Jackson v. Tyler, 2 Johns. 445; 
Richey v. Hinde, 6 Ohio, 378; Peters v. Elkins, 14 
Ohio, 345; Hathaway v. Ryan, 35 Cal. 193; Hurley 
v. Lamoreaux, 29 Minn. 138; 12 N. W. Rep. 447; 
Kittredge v. Peaslee, 3 Allen, 237. 

It is not claimed by counsel for respondent that 
the instruction refused is an incorrect statement 
of the law in the abstract, but it is said that it as- 
sumes a state of facts without any evidence fairly 
tending to prove them. Unless there was some 
evidence tending to establish . all the hypotheses 
upon which the instruction was based, or some 
evidence from which the jury might have in- 
ferred the existence of the facts stated, then the 
instruction was properly refused. Williams v. 
Barksdale, 58 Ala. 288. On the other hand, de- 
fendant was entitled to an instruction applicable 
to the theory he contended for, and which the 
evidence tended to support. Comstock v. Norton, 
36 Mich. 280; Anderson v. Bath, 42 Me. 346; | 
Moresi v. Swift, 15 Nev. 221. ‘He was entitled to 
have specific charges upon the law applicable to 
each of the hypotheses or combinations of facts 
which the jury, from the evidence, might legiti- 
mately find.”’ Sword v. Keith, 31 Mich. 255. 

In Bradford v. Marbury, 12 Ala. 527, the court 
say: ‘It is at all times a question of much deli- 
cacy to refuse a legal charge on the ground that 
it is not supported by evidence, but to do so when 
there is any evidence before the jury to warrant 
the proposition is clearly erroneous.’ It is set- 
tled law that, if there is any evidence tending to 
establish a point, it is error to instruct a jury that 
there is no such evidence. 

In Harley v. McAuliff, 26 Mo. 523, it is said an 
instruction that there is no evidence on which a 
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verdict can be founded is incorrect, if there is the 
least particle of evidence, whether direct or in- 
ferential, on which such verdict could be founded ; 
and to the same effect is Emerson v. Sturgeon, 18 
Mo. 170. 

A charge is not abstract when there is any evi- 
dence, however weak, at all tending to support it. 
Hair v. Little, 28 Ala. 236; McNeill v. Arnold, 22 
Ark. 477; Hopkins v. Richardson, 9 Grat. 496. 

Juries may infer the existence of a fact from 
other facts. Memphis & C. R. Co. v. Bibb, 37 
Ala. 699; Morris v. Hall, 41 Ala. 534; Cambria 
Tron Co. v. Tomb, 48 Pa. St. 393; Lawson, 
Presump. Ev. 557. They are bound by all the 
rules and presumptions of law, as far as they ap- 
ply. Starkie, Ev. side p. 816; Proffatt, Jury 
Trials, § 360; 1 Tayl. Law of Ev. § 171. 

Whether a legal presumption has or has not 
been rebutted is a question for the jury. Foster 
v. Berkey, 8 Minn. 361 (Gil. 310). 

Taking the law applicable to the present case 
to be as above expressed, we are now prepared to 
examine the instruction in question in connection 
with the pleadings and evidence admitted. It 
was agreed by both parties at the trial that de- 
fendant entered upon the tract of land described 
in the complaint, and corded all of his wood 
thereon, against the will, and without the consent 
or permission of plaintiff, and without any 
previous understanding in relation to such entry 
or use. There can be no doubt, therefore, that, 
until after the wood was corded, there were no 
facts that would justify an action for use and oc- 
cupation. Up to that time the relation of land- 
lord and tenant did not exist, and there was no 
contract, express or implied, to pay rent. 

At the request of plaintiff, the court instructed 
the jury as follows: ‘If you believe from the 
evidence that the defendant entered into the use 
of the premises without any express agreement as 
to the rent to be paid therefor, but that, after so 
entering, the defendant consented to and ac- 
quiesced in the right and claim for rent for such 
use, the defendant is liable for the reasonable 
value of such use as long as he continued to use 
the same after so consenting and acquiescing in 
the claim and demand of plaintiff. The silence, 
conduct, and acts of defendant during the time 


‘he occupied said premises, and in removing the 


wood therefrom, are proper matters for you to 
consider in determining whether defendant im- 
pliedly agreed to pay rent for the use of said 
premises.”’ 

It is patent, therefore, that plaintiff claimed— 
First, that he was in possession of the land when 
defendant entered; and, secong, that, after the 
entry, defendant impliedly consented to and ac- 
quiesced in his right and claim for rent, that de- 
fendant impliedly admitted plaintiff’s right to the 
premises, and that his occupancy was in pursu- 
ance of plaintiff’s permission, and in subordina- 
tion to plaintiff’s title. On the other hand, de- 
fendant claimed—First, that plaintiff’s possession 
was not such as to entitle him to maintain an ac- 





tion for use and occupation; and, second, that he 
entered upon the land without plaintiff's knowl- 
edge, against his will and consent, believing the 
same to be a part of the public domain, and that, 
after entering, he did not consent to or acquiesce 
in the right and claim of plaintiff for rent, or 
admit his right to the land. Ina word, he denied 
completely by his answer, and as fully as he was 
able by his evidence, both claims of plaintiff 
above stated. 

Referring, now, to the instruction under con- 
sideration, it is admitted by counsel for respond- 
ent that there was evidence to the effect that ‘‘de- 
fendant entered, against the will and consent of 
plaintiff, and without his knowledge or permis- 
sion, and without any previous understanding 
had with plaintiff in relation to such entry, and 
that defendant never at any time promised or 
agreed to pay plaintiff for the use and occupation 
of said premises.”’ 

But it is earnestly urged by them that there was 
no evidence ‘‘that said defendant continued to so 
hold the possession, and so continued to use and 
occupy the same against the consent of plaintiff ;*’ 
or, ‘‘that defendant, during such time, denied the 
plaintiff’s right thereto;’’ or, ‘‘that defendant at 
all times refused to admit the right of plaintiff to 
recover from defendant for such use and occupa- 
tion.’ It is true that no witness testified in 
terms to the facts hypothetically stated in the in- 
struction, and objected to by counsel for respond- 
ent; but, without deciding or intimating as to the 
sufficiency of the evidence to establish the several 
facts supposed, we think it is equally certain that 
there was evidence of facts which, together with 
the presumption arising therefrom, tended, at 
least, to establish the facts stated. 

At plaintiff’s request the court instructed the 
jury to the effect that if, after entering, defend- 
ant consented to, and acquiesced in, the right and 
claim of plaintiff for rent, the defendant was 
liable; and in determining the question of acqui- 
escence they might consider the silence, conduct, 
and acts of defendant while he occupied the 
premises, and in removing the wood. And coun- 
sel for respondent say that, inasmuch as the jury 
by their verdict found that defendant did acqui- 
esce in plaintiff's claim, and did impliedly agree 
to pay rent, their finding is conclusive. But we 
cannot know what the finding would have been if 
the minds of the jury had been directed to the 
facts stated in the instruction. 

In State v. Carnahan, 17 Iowa, 256, the court 
gave an instruction wherein he grouped many 
facts legitimately provable in such a case, and 
which the evidence tended to establish, and in- 
structed the jury that ‘‘such facts as these, if 
shown by the testimony, constitute circumstantial 
evidence. Circumstantial evidence is legal evi- 
dence, and convictions had upon it are legal con- 
victions. In the case before them, the jury will 
look at all the evidence, and from it make up 
their minds as to the guilt or innocence of the de- 
fendant.”’ The supreme court said: ‘But it is 
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claimed in argument here that the facts thus 
grouped together by the court all bear upon one 
side, and against the defendant. * * * If there 
were, however, any facts shown, or which the 
evidence tended to show, bearing in his favor, it 
was clearly competent for his counsel to group 
them together in like manner, and ask the court 
to give such instruction to the jury, and a refusal 
to give it would doubtless be error; but a failure 
to give such instruction, without request, cannot 
be regarded as error.” 

And in McCausland y. Cresap, 3 G. Greene, 161, 
the court said: ‘If the charge were not suf- 
ficiently direct on this or any other point in- 
volved in the case, it was in the power of the de- 
fendant’s attorney to request of the court, in 
writing, instructions in such a manner as to bring 
the matter directly to the mind of the court, and 
have it, on the law, presented to the jury.” 


If there was evidence in this case which tended 
to establish the facts stated, the defendant had 
the right to have the minds of the jury directed 
to them, in determining the question of acqui- 
escence subsequent to entry, which was the turn- 
ing point in the case. 

We have seen what facts were admitted by both 
parties at the trial, and that from them the rela- 
tion of landlord and tenant could not have ex- 
isted until after defendant had entered and piled 
his wood. It was agreed also, and the court so 
instructed the jury, that defendant never ex- 
pressly promised to pay rent. Plaintiff testified 
that the wood was placed on the ground without 
his consent or knowledge; that he did not want it 
there, and always objected to it, as he needed the 
ground for his own use, but was willing it should 
remain if he was paid rent. He testified that, in 
one of the two or three conversations which he 
said he had with defendant in the summer or fall 
of 1880, he told defendant that he must have five 
dollars per month ground-rent, and that he would 
hold the wood as security; but defendant denied 
that plaintiff ever notified him that he would be 
required to pay for the use of the ground. De- 
fendant also testified that he never had but one 
conversation with plaintiff, in regard to the 
ground or wood, until just before the commence- 
ment of this action, when plaintiff presented his 
bill; that at the first conversation plaintiff asked 
him if the wood was defendant’s or Brisacher’s, 
and that he replied, ‘‘It fs mine or Brisacher’s.”’ 
Plaintiff did not testify that defendant at any 
time admitted plaintiff’s right to the land, or his 
right to collect rent. There was no evidence that 
plaintiff had any other title than that given by 
possession, and defendant testified that in June, 
1880, he and Brisacher went upon the ground 
looking for a suitable place to pile wood; that 
there was no fence of any kind along the western 
side, and nothing that would indicate a line or the 
extent of any one’s possession; that he piled his 
wood there, believing the ground was a part of 
the public domain, and that he had the same 
right to pile it there as he had to pile it anywhere 





on the public lands. Plaintiff presented his bill 
for rent, and it was not paid. In his answer he 
denied plaintiff’s allegations of possession, and 
his use and occupation by plaintiff’s permission. 
At the trial he endeavored to disprove plaintiff’s 
claim of possession, and the court informed the 
jury what acts were necessary to give plaintiff 
sufficient possessory title to maintain an action 
for use and occupation. 


On this appeal the verdict of the jury is con- 
clusive as to plaintiff's possession when defendant 
entered, no exception having been taken to the 
court’s instruction upon that question. But the 
facts above stated, and particularly those ad- 
mitted concerning defendant’s entry; the evi- 
dence that he believed the land was possessed by 
no one, and that he had a right to occupy it; that, 
prior to the entry, there was no fence on the west- 
ern side, or anything to show the extent of any 
one’s possession; that defendant did not settle 

; plaintiff’s claim when it was presented, before 
this action was commenced; that he contested the 
claim in the court below, as before stated; that he 
never promised to pay rent; that plaintiff, during 
the five years of occupation, never notified him 
that he would be required to pay rent—this evi- 
dence tended, at least, to show that defendant en- 
tered upon, and continued to use, the land under 
claim of right in himself, not in subordination to 
plaintiff’s right and title, not as plaintiff’s tenant, 
and that he did not acquiesce in plaintiff’s claim 
for rent; and, if the evidence tended to establish 
the facts just stated, it tended also to sustain 
every fact objected to in the instruction. 

Again, if defendant entered against the will and 
consent of plaintiff, and without his permission, 
under claim of right in himself, there was a legal 
presumption that the same state of facts and de- 
fendant’s state of mind continued as before, until 
the contrary was shown, and the burden of proof 
was upon plaintiff. 1 Greenl. Ev. §,41; Best, Ev. 
303, note c, 389; Lawson, Presump. Ev. 167; Table 
Mt. M. Co. v. Walker’s Defeat M. C., 4 Nev. 220; 
O’Neil v. Mining Co., 3 Nev. 147; Hunson v. 
Chiatovich, 13 Nev. 397. 

In Leport v. Todd, 32 N. J. Law, 128, it was an 
undisputed fact that Drake, while possessed of the 
premises in question, declared that he had en- 
tered as the tenant of Hanna, who was admitted 
to be the owner. The court refused defendant’s 
request to charge the jury, if they believed from 
the evidence that Drake entered as tenant of 
Hanna, he was presumed to have continued there 
as tenant until the contrary was proved. The ap- 
pellate court held the refusal as error, and said: 
“JT think the court should have charged, as re- 
quested, to the effect that it isa legal presumption 
that a possession, beginning in the assent of aland- 
lord, continues, in subordination to his title, un- 
til a change of tenure is shown by the evidence.” 
There was an equally strong opposite presump- 
tion in this case. 

In Cummins v. James, 4 Ark. 616, the trial 
court refused the following instruction: “If the 
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jury believe from the evidence that the legal right 
to the money in controversy is in the Bank of the 
United States, they must find for the defendants ;”” 
and, ‘unless the jury believe from the evidence 
that the plaintiffs are legally the assignees of the 
bank, they must find for the defendants.”’ Said 
the court: ‘*The principle is unquestionably true 
that a party to maintain au action must be en- 
titled to the legal interest in the suit. If the legal 
interest is shown to be in plaintiff, the action will 
lie; if in another, it cannot be maintained. If 
there is a contrariety of testimony as to the per- 
son in whom the legal interest is vested, and that 
question is a matter of fact, to be determined by 
the jury, then, of course, it would be error in the 
court to take the question from the jury. There 
was certainly a conflict of testimony as to the 
legal interest. * * * Now, the refusal of the 
first instruction virtually took from the jury the 
questiOn of fact as to the right of action. The 
court, by refusing to instruct the jury that, if they 
believed the legal interest was in the Bank of the 
United States, then they ought to find for the de- 
fendants, clearly decided the point that there was 
no evidence tending to show that the bank was 
the legal owner of the money. In this they were 
mistaken; for, by admitting the proof that the 
money was collected upon a judgment rendered 
in favor of the bank, there was a presumption 
raised that the bank possessed the legal interest. 
This presumption was rebutted and contradicted 
by other testimony in the cause; but whether it 
was fully overthrown was a matter for the jury, 
and not for the court, to determine, being a ques- 
tion of contested fact.” ' 

But in this case, as we have endeavored to 
show, there were, besides the presumption men- 
tioned, facts and circumstances tending to show 
that defendant did not enter, or, after entry, hold 
possession, in subordination to plaintiff's title, or 
acquiesce in plaintiff’s claim for rent; and, if such 
‘was their tendency, they tended also to establish 
every fact stated in the instruction under consid- 
eration. 

Judgment reversed, and cause remanded. 


Nore.—The doctrine of the principal case that, an 
action to recover for rent cannot be sustained, in the 
absence of evidence that the relation of landlord and 
tenant ever existed between the parties, is in full 
accord with the general current of authority,! not- 
withstanding that it appears to produce, in many 
cases, great injustice. 

In a recent case, the Supreme Court of New Hamp- 


12 Taylor’s Land. & Ten. (8th ed.) § 686; Wood’s Land. 
& Ten. 948; Abbott’s Trial Ev. 351; The Aull Sav. Bank, 
80 Mo. 199, 201; Hood v. Mathias, 21 Mo. 308, 313; Vegley 
v. Robinson (Mo.), 2 West. Rep. 551; Carpenter v. United 
States, 17 Wall. 489; Boston v. Binney, 11 Pick. 1; Mayo 
v. Fletcher, 14 7d. 525; Holmes v. Williams, 16 Minn. 164; 
O’Fallon v. Boismenn,3 Mo. 405; Hutton v. Powers, 38 
Mo. 350, 356; Cohen v. Kyler, 27 Mo. 122; Ackerman y. 
Lyman, 20 Wis. 54; The DePere Co. v. Reynen, 65 Wis. 
271; 8. C., 22 N. W. Rep. 761; Bancroft v. Wardwell, 13 
Johns. 490; 8. Cc.,7 Am. Dec. 396, with note; Preston vy. 
Hawley (N. Y.),2 Cent. Rep. 762. 





shire uses this language: ‘‘There being no evidence of 
any contract, express or implied, between the plaintiff 
and defendant to pay for the occupation of the 
premises, or that the relation of landlord and tenant 
ever exisied between them, the action cannot be 
maintained.” 2 

While the law will, in many cases, imply a contract 
to pay rent from the mere fact of occupancy, yet this 
implication cannot arise where there was no tenancy 
between the parties, or where neither party expected 
to pay rent,’ or, as is said by Taylor, where the position 
of the parties to each other can be referred to any 
other ground than that of a distinct tenancy,‘ or, 
where the occupancy is of such a character as to 
negative the existence of a tenancy.5 

To support this action “something in the nature of 
a demise must be shown, or some evidence given to 
establish the relation of landlord and tenant. That 
relation can only grow out of contract. * * * The 
contract need not be technical and formal, but there 
must at least be a permissive oceupation by the tenant. 
Occupation by the tenant with the assent of the 
landlord is indispensable to the maintenance of the ac- 
tion.’”6 

“Almost any evidence which shows the relation of 
landlord and tenant to exist between the parties, will 
support this action. It is not necessary for the plaint- 
iff to prove an express contract with the tenant, when 
he took possession; or any particular reservation of 
rent; nor that the tenant had once paid rent; for an 
understanding to that effect will be implied in all 
cases where a permissive holding is established.’”” 

An action for rent will not lie where the defendant’s 
entry was tortious,’ hence, it cannot be maintained 
against a trespasser,? for the reason that mere 
occupancy does not of itself necessarily imply the 
relation of landlord and tenant,!° but the character of 
the occupancy and the intention of the parties as 
evinced by their conduct toward each other must be 
considered. ‘Therefore, it is erroneous to say that 
mere proof of occupancy is sufficient to establish a 
tenancy. The owner must go farther and show an 
occupancy, under such circumstances, that a contract, 


2 Durrell v. Emery (N. H.), 7 Atl. Rep. 97. 

8 Clark v. Clark,2 New Eng. Rep. (Vt.) 218; 8s. C., 25 
Am. Law Reg. 772, with note, where many authorities 
are collected. 

42 Taylor’s Land. & Ten. (8th ed.) § 636. 

5 Chambers v. Ross, 25 N. J. L. 298, 294; Moore y. Har- 
bey, 50 Vt. 297, 300. See further Wood’s Land. & Ten. 
948; Stockett v. Watkins, 2 Gill & John. 3876; s. c., 20 Am. 
Dec, 438, with note; Butler v. Cowles, 4 Ohio, 218; Cham- 
bers v. Donahue, 44 Vt. 57. 

6 Central Mills Co. v. Hart, 124 Mass. 128,125. But see 
Mercer v. Mercer, 12 Ga. 421, where it is said that a con- 
tract may be implied from the title of the plaintiff and 
the occupation of the defendant. 

72 Taylor’s Land. & Ten. (8th ed.) § 665; Stockett v. 
Watkins, 2 Gill & J. 826; Beverly v. Lincoln,6 Ad. & E. 
839. 
8 Name v. Alexander, 49 Ind. 516; McCloskey v. Miller, 
72 Pa. St. 151; Turner v. Coal Co., 5 Exch. 939; Ackerman 
v. Lyman, 20 Wis. 454; Hurd v. Miller, 2 Hilt. 540; Tew v. 
Jones, 138 M. & W. 12; Smith v. Houston, 16 Ala. 111. 

9 Hurley v. Lamoreaux, 29 Minn. 138; 8. C., 12 N. W. 
Rep. 447; Hathaway v. Ryan, 35 Cal. 188; Murdock v. 
Brooks, 38 Cal. 596; Holmes v. Williams, 16 Minn. 164; 
Mayo v. Fletcher, 4 Pick. 525; Boston v. Binney, 11 Jd. 1; 
2 Taylor’s Land. & Ten. (8th ed.) § 636; Abbott’s Trial 
Ev. 351. 

10 Edmonson vy. Kite, 48 Mo. 176; Jordan vy. Mead, 19 
La. Ann. 101; Richmond, etc. Road Co. v. Rodgers, 7 
Bush (Ky.), 582; Knight v. Quigley, 2 Camp. 505; Wood’s 
Land. & Ten. § 6; 23 Cent. L. J. 389. 
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express or implied, can be predicated thereon, which 
can never be done unless the original entry was lawful, 
or the occupancy, during the period for which rent is 
claimed, was with the assent of the owner, express or 
implied.” 

A trespasser cannot be converted into a tenant with- 
out his consent.!2 

In National Oil Refining Co. v. Bush,!8 the Supreme 
Court of Pennsylvania asserts a rule apparently in 
conflict with that of the principal case and of the 
authorities above cited. In that case, the form of the 
action was assumpsit for use and occupation, The 
defendant claimed to hold by virtue of a written agree- 
ment. This the plaintiff denied, and gave a notice to 
quit, which was, in three days, followed by another, in 
which the plaintiff declared the defendant a trespasser. 
Subsequently the defendant quit the premises. The 
question, whether or not the defendant was a tres- 
passer, was submitted to the jury, which the supreme 
court approved. The trial court submitted to the jury 
an instruction to the effect that they must find some 
new contract between the parties to rebut the pre- 
sumption that the defendant was a trespasser, arising 
from the notices given to defendant. This was held 
to be error, the court observing: “Such contract was 
not necessary to the maintenance of the action; it is 
not necessarily founded upon a specific contract, 
written or oral, but upon the use of the premises. The 
occupant may be, in fact, a trespasser, but the owner 
of the tenement may waive the trespass and recover 
in assumpsit, and it does not lie with the tort-feasor 
to defeat him by interposing his own wrong. To tell 
the jury, therefore, that they must find some new con- 
tract between the parties, in order to rebut the pre- 
sumption arising from the notices, was error, for that 
presumption might well be rebutted by the subse- 
quent act of the parties.”” Yet the court seemed to be 
of opinion that the defendant was a trespasser, 
especially if the plaintiff had so treated him, which 
would defeat his action.!4 ** 


11 Wood’s Land. & Ten. § 10. 

12 Hurley v. Lamoreaux, 29 Minn. 188; 8. C., 12 N. W. 
Rep. 447. See Gallagher v. Hinelberger, 57 Ind. 63; Dal- 
ton v. Landahn, 30 Mich. 349; Hogsett v. Ellis,17 Mich. 
351; Marquette, etc. R. Co. v. Harlow, 37 Mich. 554; Hen- 
wood y. Cheeseman, 3 Serg. & R. 500. 

13 88 Pa. St. 335, 340, 341. 

14 See comments upon this rule in 20 Am. Law Rev. 
568, and 23 Cent. L. J. 391-393. 





DEED—MORTGAGE—TRESPASS—PRIORITY. 


WHITNEY V. HUNTINGTON. 





Supreme Court of Minnesota, July 8, 1887. 


1. Deed — Mortgage — Priority. —In 1869, C, the 
owner, deeded the land to B, to secure a debt; the 
deed was recorded in March, 1877. In February, 1878, 
A recovered a judgment against B, and to satisfy it 
this land was sold to the plaintiff in April, 1883. In 
February, 1887, H & P respectively recovered judg- 
ments against C. In April, 1877, P recorded a mort- 
gage on this land which had beemgiven to him by Cin 
1875. P’s mortgage was foreclosed, and the land sold 
to G in July, 188s: Held, that the plaintiff was the 
owner of the land. 


2. Trespass—Notice—Bona Fide.—In 1883-4, G cut 





the timber on this land, although he had notice that 
plaintiff claimed to own the land, and that he should 
claim any logs that were cut on it: Held, that G acted 
bona fide, and that he should only pay the “stump- 
age” value of the timber. 


DICKINSON, J., delivered the opinion of the 
court: 

This is an action to recover the value of a large 
quantity of logs which were cut by Griffin and 
Beard upon vacant and unimproved lands in Mor- 
rison county, to which land this plaintiff asserts 
title. The defendant’s appeal presents the ques- 
tion whether the plaintiff, Whitney, or Griffin 
(from whom the defendant, by purchase, claims 
title to the logs), owned the land. 

The facts respecting the title may, for the pur- 
poses of this decision, be thus briefly stated: 
Clark, the owner of the land, executed a deed of 
conveyance, absolute in form, to Baldwin, in 1869, 
which was recorded in March, 1877. This was, in 
fact, given to secure an indebtedness of Clark to a 
bank of which Baldwin was the cashier. In Feb- 
ruary, 1877, judgments for the recovery of money 
against Clark, and in favor of Haywood and 
Phaneuf, respectively, were docketed in Morrison 
county. In April, 1875, Clark executed a mort- 
gage upon these lands to Pinney, which was re- 
corded in November, 1877. In February, 1878, 
Armstrong recovered a judgment for money 
against Baldwin, which was assigned to this 
plaintiff, and in February, 1882, the judgment was 
docketed in Morrison county. The plaintiff then 
had no knowledge as to the title of this land, ex- 
cept such as the record disclosed. Under execu- 
tion issued upon that judgment, the land in ques- 
tion was sold in April, 1883; this plaintiff being 
the purchaser for the sum of $3,099.75, and the 
sheriff’s certificate of sale was then recorded. In 
July, 1882, an action was commenced by the ad- 
ministrator of Pinney’s estate to foreclose the 
mortgage given by Clark to Pinney. Clark, Bald- 
win, Hayward, Phaneuf, and the bank were made 
parties defendant, but the judgment creditors of 
Baldwin were not parties to the action. In that 
action judgment was rendered in March, 1883, 
adjudging the title to be in Clark, and that the 
land should be sold to satisfy the incumbrances in 
the following order: (1) The Hayward judg- 
ment; (2) the Phaneuf judgment; (3) the debt 
which the deed was given to Baldwin to secure, 
and, lastly, the Pinney ‘mortgage. This judgment 
of foreclosure was executed by a sale of the prop- 
erty to Griffin, in July, 1883, and in December 
following Clark quitclaimed to him. It is not 
denied that, as between the Pinney mortgage 
from Clark, through the foreclosure of which the 
defendant asserts the title to have been acquired 
by Griffin, and the Armstrong judgment against 
Baldwin, through which the plaintiff claims title, 
the latter was the superior lien under the opera- 
tion of the registry law; but it is claimed by the 
defendant that Griffin, the purchaser at the fore- 
closure sale, acquired through these foreclosure 
proceedings a title under the Hayward and 
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Phaneuf judgments superior to that acquired by 
the plaintiff under the later Armstrong judgment. 


This claim cannot be sustained. The purchaser 
at the foreclosure sale acquired no title under 
those judgments as against this plaintiff, who was 
not a party to the action. ‘The plaintiff’s junior 
judgment lien would, of course, have been ex- 
tinguished if the land had been sold under execu- 
tions issued upon those senior judgments. The 
notice of sale under the decree was perhaps pub- 
lished for the same time as it would have been 
for an execution sale, and the sale conducted in 
the same way; but there is a distinction in re- 
spect to the authority for making the sale; in the 
one case, an execution; in the other, a judgment 
in an action to foreclose a mortgage lien subordi- 
nate to the lien of this plaintiff. An execution 
might be issued, as authorized by law, to enforce 
the prior judgments, without this plaintiff having 
been in any manner brought into court, and his 
rights would be affected by such a sale. But 
while the judgment in the foreclosure action 
directed a sale of so much of the premises as 
might be necessary to satisfy the prior specified 
liens, as well as the mortgage, that judgment was 
effectual only as to those who had been made 
parties to the action. It involved no adjudica- 
tion of this plaintiff’s rights, nor did its execu- 
tion serve to subordinate his superior lien to the 
inferior lien of the mortgagee, nor deprive him of 
the right to redeem from the prior judgments of 
Hayward and Phaneuf. This disposes of the 
defendant’s appeal. 


The plaintiff, being the owner of the land from 
which the logs were cut, was entitled to recover. 
He appeals for the reason that he was allowed 
only the value of the standing timber. He 
claims the right to recover the value of the logs 
at the time he demanded possessiun from the de- 
fendant. This was more than twice the value of 
the timber standing upon the land. The logs 
had been cut by Griffin between November 1, 1883, 
and April 1, 1884, after his purchase under the 
foreclosure sale, and had been driven to Rice 
lake, on the Platte river, where they were sold 
and delivered to the defendant. Here, in. Feb- 
ruary, 1885, the plaintiff demanded the delivery 
of the logs to him, which was refused. This ac- 
tion was then commenced to recover their value. 
The court found that Griffin cut the timber, and 
drove the logs to Rice lake, believing in good 
faith, that he was the owner of the land, and that 
he had good right to cut and remove the timber, 
and that the plaintiff’s claim to the land and tim- 
ber was invalid. But it is also found that, at and 
prior to the purchase of the land by Griffin, in 
July, 1883, he was informed of the purchase of the 
same land by the plaintiff, at the execution sale in 
1883 ; and again before December, 1883, the plaint- 
iff informed Griffin that he claimed title to the 
land by that purchase, and should claim any logs 
that might be cut upon the land. It is further 
found that when the defendant purchased and 





paid for the property he had no knowledge or 
notice of any adverse claim thereto. 

In Hinman vy. Heyderstadt, 32 Minn. 250, 20 N. 
W. Rep. 155, a modification of the general rule, 
as expressed in Nesbitt v. St. Paul Lumber Co., 
21 Minn. 491, was recognized where the trespass 
was not an intentional wrong, but was the result 
of inadvertence or mistake. In that case hay had 
been cut by the defendants, as the case shows, in 
good faith, and in the belief that they owned the 
land. Upon that ground the recovery was limited 
to the value of the standing grass. It is now only 
necessary for us to consider whether this case is 
within the principle of that last cited. We should 
first determine what is that quality of good faith 
in the trespasser which thus affects the measure 
of damages. We think that no more is necessary 
than that the trespasser, without culpable negli- 
gence, or a wilful disregard of the rights of 
others, shall have acted in the honest and reason- 
able belief that his conduct was rightful. Notice 
of an adverse claim would be an important ele- 
ment to be considered; but that alone would not 
necessarily place the wrong-doer in the position 
of a culpably wilful trespasser. The term ‘‘good 
faith’? has been employed in the authorities upon 
this subject to characterize the acts of one who, 
while legally a wrong-doer, yet acted in the 
honest belief that his conduct was rightful. But 
the reasons which have given to that term a 
meaning, involving the element of want of notice, 
when used with respect to purchasers under reg- 
istry laws, and in some other circumstances, are 
not applicable here. 

In the recent case of Jegon v. Vivian, L. R. 6 
Ch. 742, 760, trespassers taking coals from a mine 
were deemed to have acted bona fide, so as to 
make them liable for only the smaller measure of 
damages chargeable in such cases, although they 
had actual notice of the adverse claim of the true 
owner, and although their right was in litigation. 

Adopting the view of the law above stated, we 
are of the opinion tbat the finding of the court as 
to the good faith of Griffin should be sustained. 
It appears from the sheriff’s certificate of the sale 
under the judgment in the foreclosure action, that 
Griffin purchased the property for nearly $22,000, 
and we think that the certificate is prima facie 
evidence of that fact. He also procured from 
Clark, the mortgagor, a conveyance which extin- 
guished his right of redemption. The other lien- 
holders, who were parties to the action, were 
paid from the proceeds of the sale to Griffin. The 
title was in a confused state. The fact, as sug- 
gested by the learned judge, whose decision is 
under review, that in this action a judgment was 
directed in favor of this defendant by a learned 
judge of the district court (Whitney v. Hunting- 
ton, 34 Minn. 458, 26 N. W. Rep. 631), upon the 
pleadings, the complaint alleging the facts which 
would place the defendant in no better position 
than Griffin occupied, shows that Griffin may well 
have entertained the honest belief that he had a 
right to do what he did do. He asserted to the 
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plaintiff his claim of title, and by negotiation 
attempted, as the evidenve tends to show, to effect 
an agreement for the payment of the value of the 
“stumpage”’—the value of the timber—to the 
plaintiff, if the title should be found to be in him; 
and a proposition of that nature was rejected by 
the plaintiff. The court, subsequent to the trial, 
and when the cause came on for argument, re- 
ceived in evidence the deed from Clark to Griffin 
of December, 1883. This was within the proper 
discretion of the court. It had no bearing upon 
the special issues previously submitted to the 
jury. If this had rendered necessary further evi- 
dence from the adverse party, doubtless opportu- 
nity would have been given to produce it. 
The order refusing a new trial is affirmed. 


NotTe.—The decision in this case seems to me to be 
just, although in arriving at it the court does not fol- 
low the severe rule of the common law where there 
has been a wilful confusion of goods by a trespasser. 
And the reasoning by which the court arrives at the 
conclusion that a trespasser, with notice of the rights 
of the true owner, acted in this case bona fide, is not 
very satisfactory. The question of the rights of the 
respective parties where there has been a confusion 
of goods has always been one of great difficulty. 

In the Roman law, where a man working on the 
material of another, converted it into a new thing, he 
became the owner of the manufactured article. But 
on this point there was a difference of opinion between 
the two great schools of jurists in Rome. The 
Sabinians maintained that the owner of the material 
was the owner of the product; the Proculians on the 
other hand, claimed that the product belonged to the 
fabricator, and this view was adopted by the Justinian 
system.! 

The Roman Doctrine of Accession.—But where two 
things were united, and one was an accessary to the 
other, then a different principle prevailed. In this 
case, the owner of the principle thing became the 
owner of the new article. Thus, if Titius took a piece 
of parchment belonging to Aulus, and wrote a book 
on it, the book belonged to Aulus, because he was the 
owner of the parchment, which the Roman law re- 
garded as the principal. The writing was only an 
accessary. But in regard to painting the Roman law 
was inconsistent. Some jurists, as Paulus for instance, 
wished to treat painting like writing, but in this case 
the difference in value between the canvas and the 
painting was so great, that the rule would have beena 
very harsh one, and hence the general opinion was that 
the painting belonged to the painter, and not to the 
owner of the canvas.2 

The French Law.—Iin the matter of writing, the 
French law, according to Pothier and Toullier, does 
not follow the absurd doctrine of the Roman law. 
The French law holds, that the writing is the principal 
and the paper the accessary, and that the author is the 
owner of the book, provided that he pays for the 
paper.’ 

The Common Law.—The severe rule of the common 
law, as itis laid down in the year books, was that 
whatever alteration of form any property underwent, 
the owner might take it in its new shape wherever he 


1 Hadley’s Introduction to Roman Law, 167; Edwards 
on Bailments, 74; Story on Bailments, § 40, 

2 Hadley’s Introduction, 171. 

8 Kent’s Com, 362. 








found it, provided that he could prove the identity of 
the original materials; as, for instance, if leather was 
made into shoes, cloth into a coat, or if a tree was 
squared into timber.4 This rule seems to me to be a 
relic of barbarism. The common law comes down 10 
us from the middle ages, at which period the English 
people were a haif civilized race; and in punishing 
wrong-doers, they were generally horribly cruel. They 
burnt criminals at the stake, they hung, drew and 
quartered them, they punished many inferior crimes 
capitally, many minor offenses were punished by cruel 
mutilations of various parts of the body; so that it is 
not surprising that they treated trespassing with great 
severity. 

Opinions of Text-Book Writers.—In his great work 
on Contracts, Parsons, in commenting on this subject 
says, that the law as laid down in the year books and 
by Blackstone is the lawto day, but he doubts whether 
it should be extended beyond the title to the property, 
for, he says, it would “lead to this strange conclusion, 
that if one takes another’s property and expends upon 
it ten times its value in his labor, but without going 
so far as to change it into a different species, he loses 
all his labor and the original owner gains it. But ifhe 
goes so much further as to make this change, then he 
saves all the value of his labor, and the original owrer 
can recover only the primitive value of the property 
taken.’ 

In his work on torts, Judge Cooley says: ‘Even if 
the commingling were fraudulent or malicious, a rule 
of law which would take from the wrong-doer the 
whole, when, to restore to the other his proportion, 
would do him full justice, would be a rule wholly out 
of harmony with the general rules of civil remedy, not 
only because it would award to one party a redress 
beyond his loss, but also because it would compel the 
other party to pay not damages but a penalty.’6 

Trespass in Mining Coal.—We will now leave the 
common law and consider the modern cases bearing on 
the question before us. And first let us look at the 
rulein regard to trespassers in mining coal before 
taking up the question of the converting of trees into 
timber. The cases are somewhat analagous. In an 
action for trespass for taking away the plaintiff’s coal, 
the general rule is, that the plaintiff is entitled to 
recover the value of the coal at the time of its severance 
from the soil, and the trespasser cannot claim any 
deduction for the expense he was to in getting or 
severing the coal.? In a Pennsylvania case, where the 
coal was mined and carried away by mistake, it was 
held that the rule of damages should be the fair value 
of the coal in place, together with such injury to the 
land as the mining may have caused.§ Andin England, 
it is held that, where there is a real disputed title, or 
the defendant has taken the coal inadvertently, under 


41 Chitty’s Blackstone, 405, note 12. 

53 Parsons on Contracts, 199. 

6 Cooley on Torts, 53. See also Greenfield on Ev., vol. 
2, § 266, where he says: “The plaintiff is not justly en- 
titled to receive compensation beyond the extent of his 
injury.” See also an article in 3 American Jurist, 287, 
by Theron Metcalf, in which he says: “There would 
seem to be no reason why a plaintiff should receive 
greater damages from a defendant who has intention- 
ally injured him than from one who has injured him 
accidentally, his loss being the same in both cases.” 
Per contra, see Sedgwick on Damages, 39; /b., Appendix 
2, 623. 

7 Martin v. Porter, 5 M. & W. 352; Lynvi v. Brogden, L. 
R. 11 Eq. Cas. 188; Phillips v. Homfray, L. R. 6 Ch. App. 
770. 

8 Forsyth v. Wells, 5 Pa. St. 154. 
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a belief, bona fides, that he had a right so to do, then 
the jury may give as damages such an amount only as 
the plaintiff would have obtained on a sale of the coal 
to the defendant.9 : 

General Rule in Trover.—In trover, the general rule 
for the assessment of damages is, that they should be 
equal to the value of the property at the time of the 
conversion, together with interest to the date of 
rendering judgment.!0 In a Tennesee case, it was 
held, that the measure of damages for felling and 
carrying away trees is their value as they stood upon 
the land, and any injury that was done to the land by 
the removal of the trees. A similar rule was laid 
down in New Hampshire, but it was added, that in 
determining the question it was proper to show the 
purpose for which the trees were designed and could 
have been used.!2 Andina Maine case, it was held, 
that the damages should include, not only the value of 
the trees and the injury to the land, but also the injury 
caused by cutting the trees prematurely and interest.15 

Trespass.—In an action for trespass for cutting down 
trees, the rule of damages is the value of the timber 
when it is first cut down. But this rule is not appli- 
cable to ornamental trees, or where the trespass is 
attended with circumstances of aggravation.14 When 
the timber is removed to another place, the value of 
the timber at the time of cutting is the measure of 
damages, and not its value at the place to which it has 
been removed. In an Ohio case, where timber was 
cut from the land of B and converted into cordwood 
and ties, by which means its value was increased 
threefold, and was then sold to an innocent purchaser, 
who was sued by B, it was held that B could not 
recover the enhanced value of the timber after it was 
severed from the realty.16 

Wilful Trespass.—The general rule is, that personal 
property taken by a wilful trespasser, or by any one 
who knew that the property was not his own, may be 
retaken by the owner, in whatever form he may find 
it, so long as he can establish its identity.” And where 
the wrongful act is proved to have been committed 
maliciously, or wantonly, or was accompanied with 
abusive language, exemplary damages may be 
allowed.!8 And exemplary damages may be given for 
a grossly injurious trespass to lands.!9 

Not Wilful Trespass.—The general rule of damages 
for a trespass committed not wilfully, or committed 


9 Wood v. Morewood, 3 Q. B. 440; Hilton v. Woods, L. 
R. 4 Eq. Cas. 432; Jegon v. Vivian, L. R. 6 Ch. App. 742. 

#0 Hurd v. Hubbell, 26 Conn. 389; Brown v. Hughes, 52 
Me. 578; Park v. McDaniels, 37 Vt. 594; Shepard v. Pratt, 
16 Kan. 209; Reyburn v. Pryor, 14 Ark. 505; Mercer v. 
Jones, 3 Camp. 477; Ripley v. Davis, 15 Mich. 75; Selkirk 
v. Cobb, 18 Gray, 318; Ainsworth v. Bowen, 9 Wis. 348. 

il Ensley v. Nashville, 58 Tenn. 144. 

12 Wallace v. Goodale, 18 N. H. 489. 

18 Longfellow v. Quimby, 33 Me. 487. 

14 Bennett v. Thompson, 13 Ired. 146. 

1 Cushing v. Longfellow, 26 Me. 806. 

16 Lake Shore, etc. R. Co. v. Hutchins, 32 Ohio St. 571. 

17 Betts v. Lee, 5 Johns. 348; Curtis v. Groat,6 Johns. 
169; Snyder v. Vaux,2 Rawle, 423; Riddle v. Driver, 12 
Ala. 590; Baker v. Wheeler,8 Wend. 505; Brown v. Sax, 
7 Cow. 95; Bucknam v. Nash, 8 Fairf. 474; Harris v. 
Goslin, 3 Harring. 340; Tuttle v. White, 46 Mich. 485; 
Symes vy. Oliver, 13 7b. 9; Final v. Backus, 18 Jb. 218; 
Grant v. Smith, 26 7b. 201. See Robison-v. Kitme,1T. & 
C. (N. Y.) 60; 2 Reeves’ History of the Common Law, 
437; Harder v. Harder, 20 Barb. 409; 2 Blackstone, § 283. 

18 Milburn vy. Beach, 14 Mo. 104; McCollough v. Walton, 
1] Ala. 492; Treat v. Barber, 7 Conn. 274. 

19 Newman vy, 8t. Louis, etc. R. Co.,2 Mo. App. 402; 
Hefiey v. Baker, 19 Kan. 9. 





under an honest belief of right, is that only compen- 
satory damages should be awarded.2 And for cutting 
timber, when the trespass is casual and involuntary, 
the measure of damages is the value of the timber at 
the place where it is cut.22. And where a person cuts 
timber in good faith, the measure of damages is the 
difference between the value of the land with the 
timber standing on it, and its value with the timber 
taken off; or it is the amount of injury caused by de- 
fendant’s going on the land and cutting and removing 
the timber. And the increased value of the timber 
caused by defendant’s converting it into logs should 
not be included.22 This last decision seems to modify 
a previous decision by the same court, where it was 
held that, in an action of trover, for the conversion of 
timber by cutting the same by mistake and without 
wilful wrong, and where the timber had been taken 
from Michigan to Toledo, Ohio, that the measure of 
damages was either the value where .taken together 
with any protits which might have been made on it; 
or its value at Toledo, less the sum expended in bring- 
ing it there. And the following decision by the same 
court does not seem to be consistent with either of the 
last two preceeding cases. It was here held, that the 
owner was not liable for the value of the labor ex- 
pended by mistake and in good faith in cutting cord- 
wood and hauling it to a dock and in piling it up 
there.%4 

In Vermont, the rule is, that in trespass and trover 
for logs cut and carried away in the mistaken and 
honest belief that the defendant’s employer was the 
owner of the land, the measure of damages is the value 
of the timber in the woods, and not at the mill where 
the timber was taken to be sawed.® 

Notice and Bona Fides.—It has been held, that 
every trespass is considered wilful where the defend- 
ant has notice, and every trespass is malicious where 
the intention of the defendant plainly appears to have 
been to harrass and distress the plaintff. And I have 
been unable to find any contradictory authority.%6 
Under the registry laws, the general rule is, that a 
person who takes a conveyance of land, with notice of 
a prior unregistered deed, is not a bona fide pur- 
chaser.” And similarly one who has notice of an 
equity affecting a piece of commercial paper, cannot 
become a bona Jide purchaser of it.8 And, likewise, 
under the so-called “occupying claimant laws’ it is 
generally held, that notice and bona fides are incon- 
sistent. But without giving any reason, or citing any 


20 Scott v. Bryson, 74 Ill. 421; Waldron v. Mercier, 82 
Ill. 550. See also Higgins v. Whitney, 24 Wend. 379; Den- 
nison v. Hyde, 6 Conn. 507; Rogers v. Fales, 5 Pa. St. 154. 

21 Schlater v. Gay, 28 La. Ann. 340. 

22 Thompson v. Moiles, 46 Mich. 42. 

2% Winchester v. Craig, 33 Mich. 205. 2 

24 The Isle Royale Mining Co. v. Hertin, 37 Mich. 332. 

2% Tilden v. Johnson, 52 Vt. 628; Thrall v. Lathrop, 30 
Ib. 307: Gates v. Lockwood, 27 Ib, 286. 

266 Term Rep. 11. : 

27 Dunham v. Dye, 15 Johns. 569; Jackson v. Van 
Valkenburgh, 8 Cow. 260; Jackson v. Given, 8 Johns. 
137; Jolland v.Stainbridge,3 Ves. 478; Hine v. Dodd, 2 
Atk, 275. 

2 Lord v. Wilkinson, 56 Barb. 598; Andrews v. Pontes, 
18 Pet. 65; Fowler v. Brentley, 14 Pet. 318; McMaster v. 
Dunbar, 2 La. 577; Holmes vy. Carmon, 1 Free. (Miss.) 
408; Angle v. Iris Co., 92 U. S. 341; Garrard v. Hadden, 67 
Pa. St, 82. 

29 Green v. Biddle, 8 Wheat. 79; Canal Bank v. Hud- 
son, 111 U. 8. 80; Hill v. Tissier, 15 Mo. App. 305; Wilson 
v. Scrugge, 7 Lea, 640; Lee v. Bowman, 55 Mo. 403; Pat- 
terson v. Brown, 82 N. Y. 81; Cole v. Johnson, 33 Miss. 
94; Gains v. Kennedy, 53 Miss. 106; Morrison v. Robin- 
son, 31 Pa. St. 459; Dom v. Dunham, 24 Tex. 366, 
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authority, the court, in the principal case, say that the 
rules with respect to purchasers under registry laws, 
and in some other circumstances, are not applicable 
here. The court appears to hold, that an honest belief 
is identical with bona fides, but Crabbe, in discussing 
the meaning of the two words, faith and belief, says 
“belief is to faith as cause to effect; there may be 
belief without either trust or faith. True, faith must 
be grounded on a right belief. We often believe, from 
prejudice or ignorance, things to be true which are 
very false.’29 Neither will a reference to the original 
use of the phrase, bona fide, help us to come to the 
conclusion that the court arrived at; for we find 
that with the Romans a common meaning of this 
phrase was ‘“‘with certainty, certainly, surely.’3! It is 
hardly necessary to suggest that in this case, Griffin 
did not honestly believe, ‘‘with certainty,’ that he was 
the rightful owner. 

Conclusion.—In conclusion, it seems to me that it is 
clear that the general rule for the measure of damages 
for a wilful trespass is too severe for a case like the one 
under review, but I think that the court, instead of 
attempting to weaken or destroy the established 
meaning of the phrase bona fide, should have laid 
down a new rule, if one is necessary, to meet a case 
where there are strong mitigating ¢irctmstances in 
favor of a wilful trespasser with notice. 


‘Thomas D. Hawley. 
30 Crabbe’s Synonymes, title Belief. 
31 Freund’s Latin Lexicon, title Fides. 





VENDOR’S LIEN—MORTGAGE—ASSIGNMENT— 
GOOD FAITH—BURDEN OF PROOF. 


SEYMOUR V. KINSTRY. 





Court of Appeals of New York, June 7, 1887. 


Where a mortgage has been made and assigned, the 
original vendor who held a vendor’s lien for unpaid 
purchase money, being still in possession at the date 
of the assignment, and the original mortgagee having 
had notice of the vendor’s lien, it is held, that be- 
tween the vendor who seeks to enforce his lien and 
ebarges fraud in procuring the mortgage, and the 
assignee, the burden of proof of good faith in the 
original mortgage is upon the assignee, and if he fails 
to allege and prove the fairness of that transaction his 
mortgage will be postponed to the vendor’s lien. 


DANFORTH, J.. delivered the opinion of the 
court: 

The question in this case are between the plaint- 
iff, as an unpaid vendor of real estate, and the de- 
fendants, one as mortgagee, and the other as as- 
signee of the mortgage given by the vendee of the 
land. The controversy relates to the priority of 
their claims in those capacities. The court below 
decided in favor of the vendor’s lien, and both de- 
fendants appeal. 

It appeared that on and prior to the seventh of 
August, 1872, the title to and the possession of the 
premises in question were in the plaintiff, and he 
on that day conveyed them to his son, one Ira B. 
Seymour, by a deed, with warranty, for the price 
of $9,100, of which all but $5,000 was paid or 





satisfactorily arranged for; that to enable [ra B. 
to raise that sum it was agreed between the plaint- 
iff and Ira B. and the Equitable Life Insurance 
Society that Ira B. should execute to that com- 
pany a first mortgage therefor upon the premises, 
the amount of which should be paid by them 
directly to the plaintiff, and in reliance upon this 
arrangement he delivered the deed to Ira B. 
Seymour; that the company declined to make the 
loan, but, notwithstanding this, Ira B. caused the 
deed to be recorded, and, on the twenty-third of 
September, without the knowledge or consent of 
the plaintiff, executed to the defendant McKinstry, 
a mortgage of $5,000, which was recorded on the 
same day. At the same time, and before he 
advanced any of the consideration of the mort- 
gage, McKinstry, as the court and jury find, ‘*had 
knowledge that the plaintiff claimed to be entitled 
to $5,000 as part of the purchase price of the 
premises tkerein described.’ The consideration 
for this mortgage was composed of a prior ac- 
count of $2,400 due from Ira B. Seymour to 
McKinstry, two judgments of $300 against him, 
and $2,100.37 in a check payable to the order of 
Ira B., which he on the same day indorsed and 
gave to the plaintiff. On the twenty-eighth of 
September, McKinstry sold the mortgage to the 
defendant Sabey for the sum of $5,000, and 
covenanted that there was unpaid and owing 
thereon the sum of $5,000. The court finds that 
‘“*McKinstry, before he assigned said mortgage, 
and before he advanced any part of its considera- 
tion, had notice of the equity of plaintiff arising 
from the non-payment of said purchase money, 
and the defendant Sabey has not shown that he, 
when he took the assignment, did not have notice 
of plaintiff’s equitable rights, or of the facts from 
which they arise;”’ and, as matter of law: ‘(1) 
The plaintiff has an equitable lien upon the 
premises for the balance due him for the purchase 
price of the same; (2) that such equitable lien is 
superior to the lien of the $5,000 mortgage given 
to said McKinstry, and assigned by him to said 
Sabey; (3) that the said Sabey, as assignee, has 
no better rights than his assignor, McKinstry; (4) 
that the plaintiff is entitled to a decree establishing 
his equitable lien, and declaring it priority, and 
that it is a first lien upon said premises, and 
directing a sale and foreclosure to enforce it.” 
The judgment entered upon these findings has 
been atlirmed by the general term. We find no 
error in its conclusion. 


So far as McKinstry is concerned, it is entirely 
plain that he was not a bona fide incumbrancer, 
nor a purchaser for value beyond the sum of 
$2,100.37 (Insurance Co. v. Church, 81 N. Y. 
221), which he included in the check, and which 
was in fact indorsed by Ira B. to his father, and 
paid to him. 

We may turn to Sabey’s Case as presenting the 
only question which requires discussion. He is 
not found to have had notice of the plaintiff's 
equities, and is charged because (1) he did not 
show that he took without notice; and (2) because 
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he could, in the nature of the transaction, have no 
better right than McKinstry. Oj the other hand, 
the contention made on his behalf on this appeal 
is, that the plaintiff is estopped from asserting a 
lien as against Sabey because he has voluntarily 
conferred upon Ira B. Seymour the apparent 
absolute ownership of the premises, and the 
apparent authority to mortgage the same. The 
learned counsel for the appellant says there is no 
finding nor evidence that he was not a purchaser 
in good faith. As we have seen, the finding is 
that Sabey has not shown that he took without 
notice of the plaintiff's equitable rights as an 
unpaid vendor. If this will not sustain the judg- 
ment, the appellant must succeed. His contention 
is, that the precise question came up in Simpson 
v. Del Hoyo, 94 N. Y. 189, and was answered in 
his favor by this court. There is this important 
difference: In the Simpson Case, the party giving 
the mortgage was clothed, not only with the rec- 
ord title to the land mortgaged, but was in posses- 
sion of it under that title; here, possession was in 
the plaintiff, and an inquiry of him would have 
led to a true statement of the situation. It does 
not appear that he made such inquiry, nor is there 
the slightest evidence that he informed the plaint- 
iff he was about to purchase the mortgage, or had 
been asked to do so. He himself says that he did 
not call upon the plaintiff directly, but, on the 
twenty-eighth oi September, passed the plaintiff’s 
place of business on his way to dinner, ‘‘passed 
the time of day with him,” and says, ‘‘I asked 
where 93 East Genesee street (the property in 
question) was. He said, just below; and I walked 
down toward it. Hesort of followed me down. 
As we arrived there, I think I asked him what the 
property was worth. He said it had been ap- 
praised at $10,000. He didn’t consider it worth 
as much as that; between $8,000 and $9,000. I 
asked him if the mortgage in the hands of 
McKinstry, which his son had been to see me 
about, was a genuine, lona fide mortgage. He 
said it was. I think that was all that wassaid. I 
don’t know as I said anything that I was abuut to 
buy it. I don’t know whether I did or not.” 
Upon this testimony the counsel for Sabey asked 
the court to find that the plaintiff is estopped from 
asserting his lien against the defendant, Sabey, by 
reason of his silence when questioned by Sabey 
with reference to the genuineness and bona fides 
of the mortgage of September 23, 1872, and, on his 
refusal to do so, excepted. 


There are many circumstances in the case which 
would have warranted this refusal, but it is 
enough that the plaintiff flatly contradicted the 
statement of the defendant Sabey in every respect 
and particular; saying not only, “‘I never saw 
hin at the time the conversation is alleged to have 
taken place,” but, also, ‘“‘I never had any con- 
versation with him on the subject in any manner 
orform. I should certainly have remembered it 
if [ had. I never had any conversation with him 
until this suit was commenced.’’ The general 


testimony in the case creates no surprise that the 








trial court did not credit the defendant in face of 
this contradiction. But as it was a question 
clearly within its province, and not within that 
of this court, the case must stand on its conclu- 
sion, and we have only to see whether the burden 
of alleging and proving innocence and good faith 
in the transaction was upon Sabey. 


In the first place, it was sufficient to put Sabey 
on inquiry that the property was in the actual 
possession of the plaintiff (Cook v. Travis, 20 N. 
Y. 400), and it was his duty to ascertain whether 
the plaintiff had any interest in it, and if so to 
what extent, and for this purpose to have some 
communication with or from him. Spofford v. 
Manning, 6 Paige, 383. In the Simpson Case, 
supra, attention is called to the fact that the 
mortgagor had possession as well as the apparent 
title, and that ‘‘she was in possession thereof at 
the time of the execution of the mortgage and of 
its assignment to the plaintiff,’ and in that case 
it was held sufficient if inquiry was made of the 
mortgagor. The reason of this limitation does not 
apply here. The plaintiff, and not the mortgagor, 
was in possession, and an inquiry of him would 
have led toa disclosure of the equities of the 
plaintiff. 

There is a like or greater difference between the 
present case and the others cited by the appellant. 
Fisk v. Potter, 41* N. Y. 64, was an action to en- 
force an equitable lien for the purchase money, 
against a subsequent purchaser under a mortgage 
executed by the vendee while in possession, and 
failed for that and other reasons which have no 
place in the record before us. To meet the ques- 
tion of pleading and proof, the appellant relies 
upon an averment in the answer that ‘‘he took the 
assignment of the mortgage upon the faith of 
plaintiff's admission that the mortgage was a 
valid mortgage, accompanied by a denial of 
knowledge or information of the alleged facts 
upon which the allegations of fraud or conspiracy 
are based.’’ So far as reliance is placed upon the 
admission, it is the finding that none was made, 
and as a pleading the allegations are far short of 
the affirmative allegation which the law requires 
of one who is bound to allege that he took his 
security without notice. Moreover, he must both 
allege and prove it. It is a defense founded upon 
new matter. The plaintiff’s lien, as an unpaid 
vendor, is good against the vendee, and against 
the whole world, unless waived by the vendor, or 
defeated by an alienation of the property by the 
vendee to a purchaser without notice. Dusenbury 
v. Hulbert, 59 N. Y. 541. It was not necessary 
for the plaintiff in this case to allege that he had 
not waived his lien. The defendant might and 
did rely upon the plaintiff's waiver as a defense, 
and so pleaded and sought to prove it. He failed. 
That issue has been found against him. It was 
not necessary for the plaintiff to allege that the 
defendant Sabey took with notice, for his case 
was made out when his lien was established 
against his vendee, and against McKinstry, unless 
Sabey was a bona fide purchaser from McKinstry ; 
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and, if Sabey relied upon the fact that he took 
without notice, it should have been set up in the 
answer. Weaver vy. Barden, 49 N. Y. 286. The 
reason for this rule may be the same ascribed to 
the doctrine which requires the holder of a note, 
shown to have been fraudulently obtained, to 
prove under what circumstances, and for what 
value, he became the holder, viz: that, when 
there is fraud, the presumption is, that he who is 
guilty will part with the instrument for the 
purpose of enabling some third person to recover 
upon it, and such presumption operates against 
the holder, and it devolves upon him to show 
affirmatively the facts essential to overcome that 
presumption, and relieve himself of its effect. 
First Nat. Bank v. Green, 43 N. Y. 298; Ocean 
Bank vy. Carll, 55 N. Y. 441; Farmers’ Bank v. 
Noxon, 45 N. Y. 762. So, where the true owner 
sues to recover goods against a person claiming 
from the fraudulent vendee, the burden is upon 
the claimant to prove good faith and value. 
Stevens v. Brennan, 79 N. Y. 258. Indeed, the 
rule is entirely well settled that, if a claim can be 
sustained only upon the ground that the person 
asserting it is an innocent, bona jide purchaser, he 
must positively deny notice, even though it be 
not charged. Denning v. Smith,3 Johns. Ch. 332. 
No error was committed, therefore, by the trial 
court, in giving force to Sabey’s omission to deny 
notice of the plaintiff's rights, and making it, in 
connection with other circumstances, a ground 
for postponing his mortgage to the plaintiff’s lien 
for the unpaid purchase money. 

The other questions raised by the appellant 
relate to facts depending on evidence, and have 
been found against him by the trial court and the 
general term. They require no other discussion. 
Upon those findings the judgment is without 
error, and should be aftirmed. 
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1, ADMINISTRATOR—Widow’s Allowance—Debt—OCred- 
itors. The allowance to a widow pending the ad- 
ministration of her husband’s estate is for her support 
during that time. It is not a debt due to her from her 
husband’s estate, nor liable to attachment at the suit 
of her creditors.—Barnum v. Barnum, 8. C. Err. & App. 
Conn., March 25, 1887; 10 Atl. Rep. 514. 

2. APPEAL. When the supreme court affirms the 
judgment of the trial court, or by its mandate directs 
that court what judgment to enter, such judgment so 
affirmed or entered cannot be appealed from.—Heinlan 
v. Beans, 8. C. Cal., Aug. 29, 1887; 14 Pac. Rep. 855. 

8. APPEAL— Appealable Order — Mandamus. If, 
after final judgment, the trial court refuses an appeal 
from a motion to allow a sheriff's account for expendi- 
tures incurred in the cause, the denial of the appeal is 
a refusal to act, and the remedy, if any, is by mandamus. 
—Gresham v. Shumway, 8. C. Cal., Aug. 30, 1887; 14 Pac. 
Rep. 863. 

4, APPEAL—Bill of Exceptions—Transcript—Charging 
Jury in Writing. The absence from the record of an 
order allowing time to settle the bill of exceptions is 
not conclusive evidence that no such order was made 
and enteredin the court below. A recital in the bill of 
exceptions is sufficient to establish the existence of 
such order. The omission of the judge to charge the 
jury in writing is not available as error in the appellate 
court, unless an exception was taken at the time.— 
Baker v. Chatfield, 8. C. Fla., Sept. 7, 1887; 2 South. Rep. 
822. 

5. APPEAL—From Judgment. In Utah, an appeal 
may be taken from a judgment, although an appeal had 
already been taken from the order denying a new trial, 
which of itself brought up the whole case.—Kelley v. 
Kershaw, 8. C. Utah, Sept. 2, 1887; 14 Pac. Rep. 808. 

6. APPEAL—Interlocutory Order—Injunction — Disso- 
lution on Bond. If an editor, part owner of a news- 
paper, has a contract with his partners, by which he is 
entitled to the full control of the editorial department 
of the paper, with a right to shape its policy, any inter- 
ference by his partner with such right constitutes an 
irreparable injury, to prevent which he is entitled to an 
injunction, and if the injunction is dissolved upon bond 
he is entitled to asuspensive appeal.—Puckett v. Hicks, 
Judge, 8. C. La., July 9, 1887; 2 South. Rep. 801. 

7. APPEAL—Judgment by Confession — Jurisdiction — 
Costs.———One who confesses judgment cannot appeal, 
or if he does, he can only be heard on points in the case 
not involved in his confession of judgment. The Su- 
preme Court of California has no jurisdiction of cases 
involving only questions of costs of less than three 
hundred dollars.—Oullahan v. Morisey, 8. C. Cal., Aug. 
30, 1887; 14 Pac. Rep. 864. 

8. ATTACHMENT—Heir—Administrator—Lien — Malad- 
ministration. An attachment may be levied upon 
the undivided interest of an heir in land, part of an 
estate under administration. Such levy does not dis- 
possess the administrator nor interfere with his admin- 
istration of the estate. If an heir is executor or admin- 
istrator, his share of the estate is not liable to a lien in 
favor of the other heirs to secure their claim against 
him for maladministration of the estate.— McClellan v. 
Solomon, 8. C. Fla., Sept. 7, 1887; 2 South. Rep. 825. 

9. ATTORNEY AND CLIENT—Authority— Attachment — 
Affidavit. The fact that an attorney usually attends 
to all the lega: business of his brother, does not, with- 
out evidence of instructions or authority, make him so 
far the attorney or agent of his brother as to authorize 
him, in the absence of the latter, to apply for a writ of 
attachment and make the necessary affidavit as the 
plaintiff's agent or attorhey.—Johnson v. Johnson, U. 8. 
C. C. (Ky.), 1887; 31 Fed. Rep. 700. 

10. BANKRUPTCY—Priority of United States—Assignee 
—Proof of Claim. In the administration of the 
estate of a bankrupt the priority of the United States 
extends to all debts, and the assignee must, at his peril, 
take proper notice of such priority, whether the claim 
is proved or not.—United States v. Barnes, U. 8. C. C. (N. 
Y.), July 16, 1887; 31 Fed. Rep. 705. 
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11. BRIDGES — Navigable Waters — Channel — Pilot — 
Statute. The “main channel” of a river over 
which a draw bridge may be constructed, under an act 
of congress, is that channel through which the principal 
volume of the water passes. Ruling as to the duty of 
pilots and construction of act of congress.—St. Louis, 
etc. Co. v. Keokuk, etc. Co., U. 8. OC. C. (Iowa), 1887; 31 Fed. 
Rep. 755. 


12. CONSTITUTIONAL LAW — Jurisdiction — Infamous 
Crime—Intoxicating Liquors.- Infamous crimes, un- 
der the constitution of Rhode Island, for which persons 
can only be tried upon presentment or indictment, does 
not include all crimes which, by law, are punishable by 
imprisonment. Jurisdiction of Rhode Island courts, of 
offenses connected with intoxicating liquors, defined.— 
State v. Nolan, 8. C. R. 1., May 5, 1887; 10 Atl. Rep. 481. 


18. CONSTITUTIONAL LAWw—Removal of Parish-seat— 
Title of Act. The act of the legislature, authorizing 
the removal of the parish-seat of Avoyelles parish, is 
constitutional; the object of the act is expressed in the 
title, all the requirements of the law were duly com- 
plied with and the removal legally effected.—Edwurds v. 
Police Jury, 8. C.La., June 20, 1887; 2 South. Rep. 804. 











14, CRIMINAL LAW—Indictment—Robbery of the Mail. 
If an indictment for stealing a letter from the 
mail charges that the letter stolen was the property of 
the person to whom it was addressed, it is sufficiently 
sustained by proof that the contents of the letter were 
intended for the benefit of that person, as, for instance, 
a check sent to pay a debt due to him.— United States v. 
Jones, U. 8. C. C. (Ga.), June 30, 1887; 31 Fed. Rep. 718. 


15. CRIMINAL LAW— Jurisdiction — Military Reserva- 
tion. The United States circuit court has jurisdic- 
tion of a case of homicide committed by one soldier on 
another within a military reservation of the United 
States. A homicide committed by a soldier on guard 
duty in the discharge of his supposed duty is excusable, 
unless it appears that the circumstances were such that 
any man of common sense would have known the act 
to be illegal.—United States v. Clark, U. 8. C. C. (Mich.), 
Aug. 1, 1887; 31 Fed. Rep. 710. 








16. CRIMINAL PRACTICE—Jury—Talesmen—Sick Juror 
Evidence—Flight—Return. A court may well order 
the sheriff to summons and have in readiness a suita- 
ble number of talesmen. If, before the trial begins, a 
juror becomes ill, the court may excuse him and fill his 
place with one of the talesmen who is competent. 
Flight creates a presumption of guilt, but evidence to 
rebut that presumption and explain the flight is ad- 
missible.—State v. Mencla, 8. C. La., July 5, 1887; 2 South. 
Rep. 814. 


17. DEED — Consideration — Appeal. A deed in- 
formally executed upon a nominal consideration will 
be supported in equity, if it appears that the grantee 
subsequently furnished a valuable consideration. To 
set aside on appeal the findings of fact of the trial 
judge, it must be shown that the finding was without 
evidence or manifestly against the weight of evidence. 
— Young v. Young, 8. C. 8. Car., July 19, 1887; 3 8. E. Kep. 
202. 








18. DEED—Construction—Easement.—— A deed con- 
veyed a saw mill with the privilege of occupying land 
“in front of said saw mill and below the same” as a mill 
yard: Held, that only an easement in the land was con- 
veyed.—Cross v. Pike, 8. C. Vt., Sept. 7, 1887; 10 Atl. Rep. 
526. 


19. DEED — Construction — Easement — Railroad — 
Equity. Where the granting clause of a deed would 
convey a fee, but toit were added the words, “for a 
plank road,” the deed was held to convey only a plank 
road easement. If, where a railroad company takes 
land and the owner does not part with the title, he is 
entitled in equity to damages or to possession of the 
land, and his claim is barred only after the lapse of fif- 
teen years.— Robi v. Messissquoi, etc. Co., 8. C. Vt., 

ept. 7, 1887; 10 Atl. Rep. 522. 











20. DEED—Life Support—Ambiguity — Evidence. 
Where, by a deed or other instrument, a life support is 
agreed to be furnished, if no place is specified the ben- 
eficiary is entitled to be supported at any place he may 
select, if no unreasonable expense is to be thereby in- 
eurred. If on this point the instrument is ambiguous, 
parol evidence is admissible toshow what place was in- 
tended.— Young v. Young, 8. C. Vt., Sept 8, 1887; 10 Atl. 
Rep. 528. ° 


21. DEED—Warranty—Pleading—Mortgage—Outstand - 
ing Title —Improvements—Statute, A general war- 
ranty deed should include covenants of seizin and 
against incumbrances. To an action to foreclose a 
purchase money mortgage an answer setting up an 
outstanding paramount title, or an outstanding incum- 
brance, there having been no actual eviction is bad on 
demurrer. In such an action a claim for improvements 
cannot be made under the South Carolina statute.— 
Lesser v. Bowie, 8. C. 8. Car., July 16, 1887; 3S. E. Rep. 199. 


22. Equiry — Jury—Verdict. The verdict of a jury 
upon issues submitted to it by a court of equity is not 
conclusive upon the court which may well render its 
decision upon the issues either way irrespective of the 
verdict.— Talbut v. Sandifer, 8. C. 8. Car., July 20, 1887; 3 
8. E. Rep. 221. 


23. Equiry—Practice—Motion to Dismiss. A court 
will not upon a motion to dismiss anticipate the regu- 
lar trial of the case by examining the pleadings and 
proof, and going into the question of its jurisdiction.— 
Fuller v. Metropolitan, etc. Co.,U. 8. C. C. (N. Y.), Aug. 9, 
1887 ; 31 Fed. Rep. 696. 


24. Equiry — Trust—Parties—Witness—Deceased Per- 
son. In a suit in equity against the administrator 
of a decedent to obtain land alleged to have been held 
in trust for plaintiff by the decedent, the heirs of the 
latter are necessary parties. In such a case plaintiff 
cannot testify as to transactions with the deceased, un- 
less the administrator or heirs testify thereto.— Wiley v. 
Davis, 8. J. C. Me., Aug. 2, 1887; 10 Atl. Rep. 493. 


25. EXECUTION — Indorsement. An execution is- 
sued by a justice which does not show in whose favor 
it was issued is void upon its face and cannot be vali- 
dated by an indorsement on its back, which is no part 
of it.—Cooper v. Jacobs, 8. C. Ala., June 13, 1887; 2 South. 
Rep. 832. 


26. GUARDIAN AND WARD—Conservators—Lease—Sum- 
mary Proceedings. A guardian or conservator may 
without special authority from the probate court lease 
the lands of his ward for a reasonable time, and upon 
the expiration of the lease recover possession by sum- 
mary proceedings.—Palmer v. Chasborough, 8. C. Err. & 
App. Conn., Dec. 17, 1886; 10 Atl. Rep. 508. 

27. HIGHWAYS — Prescription — Dedication—Statute— 
Selectmen. In Connecticut, the existence of a pub- 
lic highway may be proved by prescription. The fact 
that the land in question being uninclosed woodland 
greatly weakens the presumption in favor of the road- 
way having been dedicated. Construction of Connecti- 
cut statute and rulings upon the duties of selectmen.— 
Ely v. Parsons, 8. C. Err. & App. Conn., Nov. 30, 1886; 10 
Atl. Rep. 499. 

28. HOMESTEAD — Divorce —Deed to Wife. Where 
after a divorce had been granted, the husband exe- 
cuted a deed to the wife conveying the homestead, such 
deed is valid and divested the property of its home- 
stead character.—Grupe v. Byers, 8. C. Cal., Aug. 30, 1887 ; 
14 Pac. Rep. 863. 

29. HUSBAND AND WIFE — Partition — Parties. A 
married woman who has since 1852 acquired an interest 
in lands as tenant in common with others may sue for 
partition without making her husband a party to the 
proceeding.—Cantner v. Sliker, N. J. Ct. Chan., Sept. 1, 
1887; 10 Atl. Rep. 493. , 

30, INSURANCE — Tontine Jurisdiction. One who 
takes out a “tontine”’ policy of insurance in New York 
from a company chartered in that State may, when his 
right of action has accrued, sue that company in Massa- 
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chusetts, serving process on its agent in that State lia- 
ble to such service, and unless the company pleads to 
: the jurisdiction it will be held to have waived objec- 
tions to it.—Pierce v. Equitable, etc. Assn., 8. J.C. Mass., 
Sept. 17, 1887; 12 N. E. Rep. 858. 

31. INTOXICATING LIQUORS—Fine—Statute. In Ver- 
mont, all fines for violation of laws relating to intoxi- 
cating liquors are payable into the State treasury, and 
the State can recover money received on this account 
by village authorities.—State v. Village of St. Johnsbury, 
8. C. Vt., Sept. 9, 1887; 10 Atl. Rep. 531. 


32. JoRY—Officer—Fees—Law and Fact. Where the 
question was whether certain money received by an 
officer were received in his official capacity for which 
he is bound to account, or for personal services, there 
being no conflict of evidence, is not a question for the 
jury.—United States v. Badeau, U.S.C. 0. (N. Y.), July 6, 
1887 ; 81 Fed. Rep. 697. 


33. LANDLORD AND TENANT — Defective Sidewalk — 
Abutting Proprietors. The owner of property abut- 
ting on a street is liable for injuries caused by the de- 
fective condition of the coal hole in the sidewalk, al- 
though the property is let to a tenant at will, provided 
the defect existed when the property was let, unless 
the tenant was bound by contract to put the property 
into a safe condition.—Dalay v. Rice, 8. J. C. Mass., Sept. 
6, 1887; 12 N. E. Rep. 841. 


34. LARCENY—Value of Property Stolen. In Texas, 
it is not necessary, in an indictment or presentment for 
privately stealing from the person of another, to allege 
the value of the property taken, nor to prove it upon 
the trial, as that value neither controls the character 
nor limits the punishment of the offense.—Shaw v. State, 
Tex. Ct. App., June 8, 1887;5 8. W. Rep. 317. 


















35. LIMITATIONS — Statute of—Cumulative—Disability. 
In Texas, by statute,no cumulative disability is 
permitted to defeat the bar of the statute of limitations. 
Hence, if a woman attains her majority in 1880, and 
marrying soon afterwards brings her action in 1884, it is 
barred by the statute of three years, if it is otherwise 
applicable.—Greenson v. Brooks, 8. C. Tex., July 9, 1887; 5 
8S. W. Rep. 329. 

36. LIMITATION OF ACTIONS — Marriage—Minor. 
Emancipation by marriage by a minor does not remove 
the disability of infancy and set in motion the statutory 
prescription. The emancipation of such a minor is not 
complete, nor does the statute of limitations begin to 
run until the legal age of majority has been attained.— 
Barrow v. Wilson, 8. C. La., April 11, 1887; 3 South. Rep. 
809. 


37. MALICIOUS PROSECUTION — Injunction — Probable 
Cause. In an action to recover damages for ma- 
liciously suing out an injunction, the plaintiff must 
prove malice and want of probable cause.—Frame v. 
Sewing Machine Co., U. 8. C. C. (Penn.), 31 Fed. Rep. 704. 














38. MARITIME LIEN — Costs — Wages — Statute. A 
bank discounting a note for a steamboat has no mari- 
time lien therefor on the boat by the maritime law or 
by Pennsylvania statutes. Ruling as to costs of deposi- 
tions in admiralty cases. Ruling as to wages of steam- 
boat crew under Pennsylvania statutes.—Dalzell v. The 
Daniel Kaine, U. 8. D. C. (Penn.), Aug. 5, 1887; 31 Fed. 
Rep. 746. 


39. MORTGAGE. G held a mortgage on three tracts 
of land owned by H. He accepted one tract in full 
payment and released the other two. At the same time 
he executed a bond in which he agreed to convey the 
land he had so accepted to H upon payment, by a fixed 
time, of $7,000, stipulating that of that sum $8,000 should 
be paid to a note held against G by C. Held, that the 
transaction was a mortgage, and that the failure of H 
to redeem within the prescribed time did not pay the 
$3,000 note to C.—Gunn’s Appeal, 8. C. Err. & App. Conn., 
Nov. 25, 1886; 10 Atl. Rep. 498. 





40. MORTGAGE — Foreclosure — Collateral Attack — 
If a mortgage is foreclosed by a sale of the 


Parties. 














property, in the life-time of the mortgagor, a con- 
firmation of the sale after his death, without making 
his heirs and representatives parties to the action, will 
not subject the proceedings to collateral attack.—Hoch- 
graf v. Hendrie, 8. C. Mich., July 7, 1887; 34 N. W. Rep. 15. 


41. MORTGAGE — Parties—Pleading. The personal 
representatives of a deceased mortgagor are not neces- 
Sary parties to an action for foreclosure of the mort- 
gage. A demurrer on that ground by the heirs cannot 
be sustained. The heirs of a deceased mortgagor are 
not necessary parties to a foreclosure action if the de- 
ceased had made an assignment of all his property 
for the benefit of his creditors.—Butler v. Williams, 8. C. 
8. Car., July 19, 1887; 3 8. E. Rep. 211. 


42, MORTGAGE—Power- Easement—Servient Estate. — 
Where, in a mortgage, is contained a power of sale and 
also a reservation of an easement on the land of an- 
othey, appurtenant to the estate mortgaged, it is held 
that, upon a sale under the power for breach of condi- 
tion, the easement passes to the purchaser with the 
estate, as the sale under the power is the act of the 
mortgagor, as well as of the mortgagee.—Petition of 
Bull, 8. C. R. I., May 21, 1887; 10 Atl. Rep. 484. 


43. NONSUIT—Warranty. A nonsuit should not be 
ordered if there is any evidence for the plaintiff which, 
if believed, would warrant a verdict in his favor. If, in 
an action on a note, the defense is that the note was 
given for a horse warranted by the plaintiff to be 
sound, and which proved to be unsound, it is error to 
instruct the jury that there was before them no evidence 
that the plaintiff had warranted the horse to be sound, 
when, in fact, the defendant had testified that, before 
the trade was completed, the plaintiff had said “she is 
sound and all right.’’-— Works v. Crossweli, 8. J. OC. Me., 
Aug. 2, 1887; 10 Atl. Rep. 494. 

44. NEw TRIAL—Issues to be Tried. When a new 
trial has been ordered on a single point, as that the 
plaintiff was denied the right to prove that certain 
claims were of an interest bearing character, the court 
below may confine the new trial to that issue.—Chandler 
v. People’s Bank, 8. C. Cal., Aug. 31, 1887; 14 Pac. Rep. 864. 


45. NEW TRIAL—Judicial Discretion. A motion for 
a new trial is a matter for the sound discretion of the 
trial court, and its ruling, unless there has been a mani- 
fest abuse, will not be disturbed by the appellate court. 
—People v. Hotz, 8. C. Cal., Aug. 29, 1887; 14 Pac. Rep. 856. 

46. PARTIES—Joint Interest — Damages. Where 
two persons jointly hold land which is injured by the 
tort of another, it is error to allow one of the joint 
owners to recover damages for the tort in an action to 
which the other owner was not a party.—Farnum v. 
Ewell, 8. C. Vt., Sept. 7, 1887; 10 Atl. Rep. 527. 


47. PARTITION—Mining Claim—Harmless Error. In 
partition proceedings of a mining claim, a person not a 
party to the suit was made a beneficiary: Held that, 
although it was error to pass upon his rights at all, it 
was practically a harmless error, as the amount 
awarded to him was only ten dollars.— Wolf v. Prosser, 
8. C. Cal., Aug. 25, 1887; 14 Pac. Rep. 852. 


48. PARTNERSHIP—Practice—Amendment— Judgment. 
If one of the several plaintiffs, partners, is dead, 
the others may’amend by striking out his name, upon 
proof that his interest in the subject-matter had been 
assigned tothem. A judgment on a verdict, defective, 
in not showing the amount recovered, will not be set 
aside and the cause remanded if the record shows that 
all the evidence was in and what the amount should 
have been, but the appellate court will render judgment 
for the proper amount.—Miller v. Cappel, 8. C. La., July 
5, 1887; 2 South. Rep. 807. 


49. PATENTS — Advanced Views — Infringement. 
After a decree has been rendered for an order restrain - 
ing an infringement, a motion to dismiss the complaint 
on the ground that subsequently the supreme court 
had taken advanced views on patentability novelty, 
will be denied if it appears that the supreme court had 
in fact affirmed all the rulings at circuit court favoring 
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the views entertained by the court.—Xverest v. Buffalo, 
etc. Co., U. 8. C. C. (N. Y.), July 1, 1887; 31 Fed. Rep. 742. 

50. PATENTS—Infringement— Telephone. Circum- 
stances stated under which the Graham Telephone 
Company is held to have infringed the patent of the 
Bell Telephone Company, although the former had 
neither used or sold the competing instruments.— 
American Bell Telephone Co. v. Globe Telephone Co., U. 8. C. 
(N. Y.), July 19, 1887; 31 Fed. Rep. 729. 

51. PATENTS—Pavement. A mode of laying street 
pavement described, which, it is held does not infringe 
Schellinger patent for concrete street payement.— 
Schellinger v. Middleton, U. 8.C. C. (Oreg.), Aug. 12, 1887; 
31Fed. Rep. 736. 

52. PLEDGE — Collateral — Security — Discharge. 
Complicated circumstances stated under which the 
pledge of stock as security for the debt of another per- 
son was held not to have been released by the subse- 
quent proceedings of the beneficiary of the pledge.— 
Cotton v. Atlas Nat. Bank, 8. J.C. Mass., Sept. 7, 1887; 12 
N. E. Rep. 850, 


53. PRACTICE—New Trial—Trial Justice—Statute. 
Under the South Carolina statute, a trial justice may 
grant a new trial upon a motion made within five days 
after the rendition of the judgment, but he cannot do 
this if before the motion is made the judgment, before 
the motion was made, had been docketed in the circuit 
court.—Lawrence v. Isear, 8. C. 8. Car., July 20, 1887; 3 8. 
E. Rep. 222. 


54. RAILROAD — Engineer — License —Interstate Com- 
merce — Constitutional Law. A State has a right to 
require that all engineers running locomotives on rail- 
roads within its limits to be examined and licensed, and 
to punish such as might run locomotives on railroads 
without a license. Sucn a law is not a regulation of in- 
terstate commerce but merely an exertion of the police 
power of the State.—Donald v. State, 8. C. Ala., July 20, 
1887 ; 2 South. Rep. 829. 

55. RECEIVER — Discrimination. A receiver ofa 
railroad cannot discriminate between rival shippers, 
and if he does so is liable to be removed from office by 
the court which appointed him. It is such discrimina- 
’ tion to charge one shipper twenty cents a barrel freight 
for oil and another thirty cents per barrel for the same 
distance.—Handy v. Cleveland, etc. Co., U. 8. C. C. (Ohio), 
1887 ; 31 Fed. Rep. 689. 


56. SAaLE—Consideration—Notes—Condition Precedent 
—Waiver. When goods are sold upon condition 
that notes shall be given for the purchase muney upon 
delivery, the giving of the notes is a condition precedent 
to the passing of the title, unless the giving of such 
notes at that time is waived; whether such condition 
was waived is a question for the jury.— Young v. Kansas, 
etc. Co., 8. C. Fla., July 30, 1887; 2 South. Rep. 817. 


57. SCHOOL DiIsTRICT—Annexation of Territory. 
Construction of statute of Connecticut relative to the 
change of boundaries of school districts and the annex- 
ation to such a district of new territory for the accom- 
modation of owners thereof.—Scoville v. Mattoon, 8. C. 
Err. & App. Conn., March 25, 1887; 10 Atl. Rep. 514 


58 SET-orr —Assignment—Consideration. Where 
a debt against one person has been assigned without 
consideration to another to enable the assignee to use 
it as a set-off against a claim against him set up by the 
debtor, he being to account afterwards to the assignor, 
and transfer to him again the balance of the debt, held 
that such a transaction is a fraud on the law of set-off 
and cannot be permitted.—Olmstead v. Scutt, 8. C. Err. & 
App. Conp., April 13, 1887; 10 Atl. Rep. 519. 


59. SHERLFY — Deed—Description—Construction. 
When a sberiff’s deed for land sold by him is set up in 
an action of eject t in def , and it appears that 
two of the four boundaries in the deed are correct, it 
was held to be a question for the jury whether the land 
conveyed by the deed, and that the boundaries cor- 
rectly described should control the others.—Sloup v. Mc 
Caskey, 8. C. Penn., May 15, 1887; 10 Atl. Rep. 481. 












































60. SHERIFF — Defaulting Deputy. If a sheriff sues 
his defaulting deputy for public money which he has 
converted to his own use, it is not necessary to his 
maintaining his actiou that he shall first satisfy and 
discharge the official bonds which he has himself exe- 
cuted.—Kallif v. Ferguson, Ky. Ct. App., Sept. 13, 1887; 5 
8. W. Rep. 311. 


61. SHIPS AND SHIPPING—Inspection. The steam- 
boats of the State of Maryland used as police boats to 
protect oyster beds and fishing rights must be inspected 
as to their hulls and boilers under the laws of the 
United States respecting the inspection of steamboats. 
— United States v. The Governor, Robert McLane, U.S. D. 
C. (Md.), May 6, 1887; 31 Fed. Rep. 763. 


62. SHIPS AND SHIPPING — Personal Injury — Latent 
Defect. A ship is not liable for personal injuries 
caused by the use of an eye-bolt apparently perfect, but 
really unsafe, because of a latent defect.—Sloan v. The 
Flowergate, U. 8. D. C. (N. Y.), April 7, 1887; 31 Fed. Rep. 
762. 

63. STATUTE — Retrospective Effect — Remedy — Me- 
chanic’s Lien—Costs. A statute should not be given 
retrospective effect, unless it clearly appears that such 
an effect was intended. Wherethe remedial effects of 
a statute are clearly prospective, such statute cannot 
affect the rights or remedy acquired under a prior stat- 
ute. Ruling as to the mechanic’s lien law of Florida 
and construction thereof. Ruling as to costs in an ac- 
tion to enforce such lien.—McCarthy v. Harvis, 8. C. Fla., 
Sept. 7, 1887; 2 South. Rep. 819. 


64. SUBSCRIPTION—Condition — Condition Precedent. 
—Where one subscribes a sum of money for a particular 
purpose, he cannot avoid his liability because of a 
breach of a condition which is not a condition precedent 
to such liability. A condition that one will convey 
certain property when the sum of $6,000 shall have been 
subscribed, is not such a condition, but it is a condition 
in behalf of the grantor in the proposed conveyance, 
for under it he is not bound to convey until that sum 
shall have been subscribed.—Smith v. Sowers, 8. C. Vt., 
Sept. 8, 1887; 10 Atl. Rep 536. 


65. SURETY — Idemnity — Estoppel. A surety is 
always entitled to stand on the very terms of his con- 
tract. Thus, where one was surety to idemnify A and B, 
sureties on a trustee’s bond, and B guarantees A against 
loss by the trustee’s bond, that guaranty releases the 
surety from all liability to idemnify either A or B. A 
surety for a defaulting trustee who accepts notes from 
his principal, is thereby estopped from availing himself 
of an idemnity bond in his favor.—Bowers v. Cobb, U. 8. 
C. C (Mass.), July 29, 1887; 31 Fed. Rep. 678. 


66. TELEGRAPH COMPANY—Negligence — Void Stipula- 
tion—Public Policy. The omission of an important 
word in transmitting a telegram, is prima facie evidence 
of negligence, and unless rebutted, will render the com- 
pany liable. The stipulation not to be liable for mis- 
takes unless the message is repeated ut the cost of the 
sender, is against public policy and void. —Ayer v. 
Western, etc. Co., 8. J. C. Me., Aug. 2, 1887; 10 Atl. Rep. 495. 


67. TOWAGE — Stranding — Negligence. Circum- 
stances stated under which a tug was held not to be 
liable as for negligence in consequence of the stranding 
of one of several vessels which she had in tow, the 
disaster being caused by floating ice striking the tug.— 
Gallagher v. The Young America, U,8.C.C. (N. Y.), 1887; 
31 Fed. Rep. 749. : 

68. TOwNsS—Town Meeting — Town Officers — Statute. 
——Construction of Massachusetts statutes controlling 
the election of town officers and the holding of town 
meetings.— Attorney-General v. Wentworth, 8. J. C. Mass,, 
Sept. 7, 1887; 12 N. E. Rep. 845. 


69. VENDOR’sS LIEN—Enforcement—Statute, Under 
the law of Iowa, an unrecorded vendor’s lien for unpaid 
purchase money cannot be enforced against a con- 
veyance made by the vendee, unless such conveyance 
is made after suit is brought by the vendor: Held, that 
a verbal contract to sell the land is not such a con- 
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veyance, within the meaning of this statute, nor can a 
subseyuent conveyance defeat the right of the vendor. 
— Shropshire v. Lyle, U.8.C. C. (lowa), June 26, 1887; 31 
Fed. Rep. 694. z 


70. VOLUNTARY ASSOCIATION — Co-operative Store — 
Partnership. The members of an association 
which, to obtain supplies at cost, opens a “‘co-operative 
store,” conducted by its managers who buy such sup- 
plies at wholesale to be re-sold to members at cost, are 
liable as partners to the creditors of the managers for 
debts contracted in procuring such supplies.—Davis v. 
Holden, 8. C. Err. & App. Conn., March Term, 1887; 10 
Atl. Rep. 515. 


71. WILL — Construction — Legacy — Per Stirpes—Per 
Capita. Construction of a will in which property 
was devised and bequeathed to a nephew and niece, or 
their issue if they should die before the testator, such 
issue to standin the parent’s place. They did die, be- 
fore the testator, leaving issue. Held, that such issue 
took per stirpes and not per capita.—Lockwood’s Appeal, S. 
C. Err. & App. Conn., April 13, 1887; 10 Atl. Rep. 517. 


72. WILL — Investment — Marriage of Legatee. 
Where the income of an estate is directed to be applied 
to the use of testator’s widow for life, and after her 
death to be applied to the use of other named persons 
for life, the wife dying in the life-time of the testator: 
Held, that the income of the whole estate vested at once 
in the remainderman. Where a legacy is given to 
several persons while they remain single, the marriage 
of one does not defeat the estate of the others.—King v. 
Grant, 8. C. Err. & App. Conn., Dec. 17, 1886; 10 Atl. Rep. 
5065. 














73. WILL—Legacy—Interest—Minor. Interest ona 
legacy does not usually begin to run until one year af- 
ter the death of the testator, but if the legacy is to a 
minor child, and no provision is made in the will for its 
support, it is entitled to interest from the death of the 
testator.—Marsh v. Taylor, N. J. Ct. Chan., Sept. 1, 1887; 
10 Atl. Rep. 486. 


74. WRIT OF ERROR—Matter not of Record—Statute. 
Where the matter assigned as error in a case 
brought up to the appellate court by writ of error does 
not appear of record in the case, the court cannot take 
cognizance of it. Construction of Connecticut statutes 
relative to appeals, writs of error and writ of superse- 
deas.— Brewster v. Cowen, 8. C. Err. & App. Conn., Feb. 25, 
1887; 10 Atl. Rep. 509. 











QUERIES AND ANSWERS.* 





| Correspondents are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.} 





QuErRY No. 18. 

Who is an “habitual drunkard?” as these words 
are used in Sess. Laws of 1883, and also in Rev. Stat. 
1879, § 5462. How often must a man be drunk to come 
within the law? What must his condition be? Please 
cite authorities—from Missouri, if possible — constru- 
ing and defining these words. SUBSCRIBER. 





QuERY No. 19. | 

B absconds, leaving an account due W. B leaves 
a wife and children. W sues on the account, gets 
judgment against B. The constable levies upon two 
horses, wagon, and harness, which is all the property 
B had; the same is sold by the constable. Can Mrs. B 
maintain an action in her own name for the conver- 
sion of the exempt property? Does the constable lay 


himself liable to criminal prosecution under § 207, of 








the crimes act, Rev. Stat. of Kan., 1885, he knowing the 
property to be exempt? F. 





QuERY No. 20. 


A obtains a judgment against B, and B appeals to 
appellate court where judgment is affirmed. A then 
sues B and his sureties on the appeal bond and sure- 
ties pay part of the judgment on the said bond and B 
paid part. B, after original judgment, conveyed all 
his real estate to his wife, but kept sufficient personal 
property to pay his debts and the original judgment, 
and at all times was solvent. B’s sureties now file a 
bill in equity to set aside the deed from B to his wife 
and be subrogated to the rights of A under original 
judgment. No execution had been issued on original 
judgment nor on the affirmance of said judgment 
within one year of each. Are the sureties entitled te 
such subrogation? If so, can the sureties maintain 
such a bill if B at all times was solvent? Was the 
original judgment or its affirmance ever a lien on B’s 
real estate, no execution having been issued on either 
of them? Please cite all authorities, and especially 
any in Illinois. G. & F. 


QUERIES ANSWERED. 
QuERY No. 17 (25 Cent. L. J. 336). 

A lives in Holland and owns land in Minnesota, and 
gives B power of attorney to sell and convey said land 
by warranty deed, which he does, and he takes a 
mortgage back in the name of A. B sells said mort- 
gage and gives an instrument of assignment of it to 
C. A dies, leaving heirs, and an executor settles up the 
estate and is discharged. The party to whom the land 
was sold pays upthe mortgage to the assignee of it, 
subsequently to the discharge of the executor, and 
then desires a discharge of the same, but it appears 
that B had no authority under the power of attorney 
to assign said mortgage. What is the purchaser’s 
remedy to get his land clear of said incumbrance un- 
der the facts existing? Cite authorities. H.W. B. 


Answer. We understand from the query, that A’s 
estate still owns the mortgage and has not received 
the proceeds of the sale thereof by B. Then the ques- 
tion is, who represents A to receive the payment of 
the mortgage? An administrator holds the personal 
property (a mortgage in Minnesota is personal prop- 
erty) in trust for those entitled to it, and, when dis- 
tribution is made, his title ends, and the parties inter- 
ested have the title. 1 Wms. on Ex. 650, note d!; Hall 
v. Hall, 27 Miss. 458. Where all debts have been satis- 
fied courts have sometimes dispensed with an admin- 
istration. Lewis v. Lyons, 13 Ill. 117. A’s will will 
determine who are entitled to this money; otherwise, 
it will be disposed of by the law of Holland, A’s resi- 
dence. Dawes ¥. Boyston, 9 Mass. 323. A proper re- 
lease should be obtained from such parties, or from 
A’s executor, if his estate in Holland is not yet settled. 
It should first be seen whether any creditors have 
proved up claims in Minnesota which have not been 
paid. If there are any such, possibly under Minne- 
sota law they may try to collect this money. Stat. 
Minn. 1878, p. 591, § 50. If A’s estate has received the 
proceeds of the sale by B, we think an action against 
the heirs of A to quiet the title would suffice, provided 
they will not voluntarily execute a release. x. ¥. 





Query No. 15 (25 Cent. L. J. 312.) 
A, owning the southwest quarter of section six, in 
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township thirty of range thirty, in Missouri, contracts 
with B by deed that on the payment of certain money 
by a certain time, A will convey to B the south half of 
said quarter section. B then goes to Illinois. C 
comes to A and desires to purchase the west half of 
the said quarter section. C goes to look at the land, 
and, talking with E, is told that B has contracted for 
one quarter of the land which he (C) intends to pur- 
chase. E says, “I know this is true, for I saw the 
written contract.””> C goesto A and A reads to Ca 
contract by which A agrees to convey to B the east 
half of the said quarter section. C thereupon pays 
for the Jand and take a deed to the west half of said 
quarter. Before the time fixed, B pays the money 
contracted to be paid, and takes a deed to the east 
half, supposing he is getting a deed to the land con- 
tracted for, which he had examined. Is there any 
proceeding by which B can compel A or C to give him 
a good title tothe southwest quarter of said quarter 
section? He now has title to the northeast quarter of 
the said quarter section, who can oust him if he suc- 
ceeds in compelling a conveyance to himself of the 
southwest quarter? R. & B. 


Answer. C was put on his guard, and used all the 
means possible to ascertain the truth by going to A, 
who alone was able to fully inform him. Having 
learned that B had no claim on the property he de- 
sired to buy, C bought it, and is an innocent pur- 
chaser. Rogers v. Jones, 8 N. H. 264; Buttrick v. 
Holden, 13 Metc. (Mass.) 355. C therefore cannot be 
compelled to give up the southwest quarter. If by 
any proceeding, which would necessarily have been a 
suit in equity, B could have obtained a title to the 
southwest quarter, the court would have required him 
first to relinquish all claim to the northeast quarter. 

8. S. 








RECENT PUBLICATIONS. 





THE AMERICAN LAW DiREcTORY. A Complete Di- 
rectory of the Practicing Lawyers of the United 
States and Canada. Chicago: J. B. Martindale. 


This is a novel enterprise and one that will be 
watched with some degree of interest by the legal pro- 
fession, inasmuch as an effort has been made to give 
a professional rating of all the lawyers, except in the 
largest cities. The ratings are for legal ability, reli- 
ability and financial worth. Manifestly the publisher 
has undertaken an hurculean task, yet it cannot be 
denied that such ratings, if carefully made, would be 
of great service to the business world and would also 
operate to the advantage of the better class of lawyers. 
Every one who has had business to place in the hands 
of attorneys ata distance has felt the need of some 
guide other than a simple list of the attorneys enrolled 
at the bar. On the other band, a large class of schisters 
who have no professional standing at home, often suc- 
ceed in securing a large per cent. of the business from 
abroad and simply disgrace the profession by swind- 
ling their clientage. 

The relative merits of attorneys in good standing at 
any bar is so much a matter of opinion and the stand- 
ard of ability varies so materially in different places as 
to render the task of making ratings a very difficult 
one, yet any rating conscientiously made by a person 
having knowledge of the bar of the place, must of 
necessity be of some value to a prospective client, es- 
pecially in regard to special lines of practice and finan- 
cial responsibility. On the whole, there seems to be 





no reason why the rating of lawyers is not as legiti- 
mate as the rating of merchants, which has been the 
custom of commercial agencies. 

How accurately the work has been performed in the 
present instance we cannot undertake to say. The 
book contains nearly nine hundred octavo pages and 
reflects credit upon the publisher in style of topogra- 
phy and general make-up. 








JETSAM AND FLOTSAM. 


A MARTYR ro Law.—“Did you hear the sad news 
about Jinks?” asked Gus Snobberly of Charlie Knick- 
erbocker. ‘“‘No; what is it?’ ‘tHe was drowned 
while rowing a boat in Central Park.” ‘“Couldn’t he 
swim?” ‘That wouldn’t have made any difference. 
Swimming in Central Park is strictly prohibited, and 
the park police enforce the law, you know. If he had 
tried to swim he would have been clubbed to death.”’ 
—Texas Siftings. 


A JUDGE EsToPprED.—Mr. Hiram Johns was drunk 
one day in the long, long ago, when he appeared to 
testify as a witness in an affray case then pending in 
the circuit court of county, Tennessee. The 
affray was what was called in country phrase ‘‘a big 
fight,” the contestants being, on the one side, three 
or four of the stout sons of Mr. Johns, and on the 
other a like number of champions similarly stalwart, 
the progeny of Mr. Ike Ray. The teterrima causa 
belli was an accusation of dishonesty by the Johns 
family, who “‘made no bones” of charging in round, 
unvarnished phrase, that the Ray family jointly and 
severally, one and all, had stolen corn from Hiram 
Johns’ crib. The result of the “big fight,”’ besides a 
due proportion of cracked crowns and bloody noses, 
was that both clans were clutched by the iron hand 
of the law. 

When Mr. Johns had taken the stand, he drew from 
his pocket a large corn-cob and laid it on the -judge’s 
desk. 

**Look at that, judge,” said he, ‘‘look at that.” 

The judge was-aged, affable and indulgent; he eyed 
the object with some curiosity. 

‘“‘Why, this seems to be a corn-cob, Mr. Johns,” he 
said. 

“Now, look-a-here, judge,” said Mr. Johns, as he 
pulled outasmall piece of the pith from one end of 
the cob, and after it apiece of paper which he un- 
rolled and handed to the judge. 

**Read that, judge, read that.” 

The judge pulled down his spectacles from his fore- 
head and read, slowly: ‘*Hiram Johns; his corn.” 

“Now, judge,” said the witness, with the air of a 
man who produces a clincher, ‘now, judge, I found 
that corn-cob at Ike Ray’s hog-pen. What do you 
think of that, judge? What do you think of that?” 

“Ob! I don’t knaw, Mr. Johns,’’ answered the judge 
evasively, ‘‘What do you think of it, Mr. Johns?” 

“T think they are a G—— d——d set of thieving ras- 
cals, every d——d man of them. Don’t you, too, 
judge?” 

“Oh! fie! fie! fie! Mr. Johns,” was all that the judge 
could say. He was estopped. It would never do to 
send a man to jail for answering frankly and sincerely 
a question asked by the court. 











